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ADVERTISEMENT. 


Ta lach merit". various Tracts published by 
the late Lord HaiLes, ; in illustration of the history 
and antiquities of Scotland, has long been known 
to the learned. These Tracts have now become | 
rare, and have, of late, been usually sold at an 
advanced price. Having been fortunate enough to 


acquire a few remaining copies, I have put them 


together in a collected form, in the order of their 


original publication; and I trust that, in doing so, 
I shall be thought to have made an acceptable pre- 
dent to the lovers of the genuine antiquities of their 
country. . e 

Foinzbnen, June 1800, 
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I, « of Catalogue of the Lords 6 the Inottuion of the 
College of Fuztice in 1532. Originally published i in 1767. 
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is added, 4 Catalogue. of the 1 1 e to ** 
year 1668. | 


2. The private Correspondenice of Dr Francis Atterbury, Bichop of 
Rechester, and bis friends, in 1725. Never as BE 
768. 


Canon. 15 the Church of Scotland. Drawn uf in the Provincial 
Councils held at Perth, A. D. 1242, and A. D. 1269. 1 


2 


4. Hutorica! Memerials concerning the Fuels Gundi if tbe | 
_ Scotish Clergy; frum the earliest' accounts to the ara "Y the 
Reformation. 176g. | 5 


. An Examination of some of the Arguments far the high Antiquity 
of Regiam Majestatem ; and an APY into the Authenticity 
of Leges Malcolmi. 1769. | 
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t ee ro A N Md on 18600: 

As remaining Pe publiſhed by the 
late Sir David Dalrymple, Log HAiLEs, may be bad at the 
Shop of ARCHIBALD Cons rät, Croſt, Edinburgh. 


1. A ſermon, which might * been preached in Eaſt Lothian upon the 25th 
October 1761. B8yo. Price Gd. 

2. Memorials and letters relating to the hiſtory of Britain 10 the reign of James I. 
© Publifhed from the origitials. © Glaſgow 1562. i2mo. Price in blards 28. 
3. ˙¾9 7˙ . . Gore es 

Glaſgow 1766. 1amo. Price 38. in boards. 

4. An account of the preſervation of Charles II. after, the battle of Worceſter, . 
drawn up by himſelf. To which are added, his letters. to ſeveral perſons 
Glaſgow 1766. '8v0. 38. in boards. 

5. The works. of the ever memorable John Hales of "oy now firſt collected to- 

gether, 3 vols. Glaſgow 1765. Price in boards 73. Gd. | 

6. Huberti Langueti epiſtolæ ad Philippum Sydneium Eq. Anglum. Accurante 
D. Dalrymple de Hailes. Edinburgh 1776. 8vo. Price 58. Bardi. 

7. The remains of Chriſtian antiquity, 3 vols. Vol. 1. contains account of the 
martyrs of Smyrna and Lyons in the ſecond century—the 2d vol. the 
trial of Juſtin Martyr, &c.—and 3d vol. contains the hiſtory of martyrs of. 
Paleſtine, in the third century. Price of the 3-vols. ys. in boards. 


& Vol. 2. or 3. may be had ſeparately, to complete ſets. 
8. Octavius, a dialogue, by Marcus r — ä 1 12mo. 
Price 31. in boards. 
9. Of the manner in which W died, a ue Lor. Laftantivs, 
Edinburgh 1782. 12mo. Price 34. in beards. 
10. L. C. F. Lactantii divinarum inſtitutionum liber Fa Wn. on De Juſtitia.. 
Edinburgh 1777. 12mo. Price 38. in boards. 
11. Diſquiſitions concerning the antiquities of the Chriſtian Church. Glaſgow 1783. 
12mo. Price in boards 7s. 
12. The opinions of Sarah, Dutcheſs: Dowager of Marlborough, publiſhed from her 
original MS. . Edinburgh 1788. 1#mo, Price 25 in boards. ' 
13. The addreſs of Q Sept. Tertullian to Scapula Tertullus, Proconſul of Africa 
Edinburgh 1790. + 12mo.. Price zr. Gd. in boards. e 
14. Annals of Scotland, ſtom the acceſſion of Malcolm III. to the acceſſion of the 
Houſe of Stewart, 3 vol. 8yo- 4 new edition. - Price 1). 16. in boards. 


£7 Sets of the above 14 articles. may be had, in new. and uniform bindings. 
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Lately Publiſhed, by A. ConsTABLe, Edinburgh, 
Handſomely printed in Jumo, * t. 17. —— * 
FRAGMENTS | 


* % * ag * 


$SCOTISH HISTORY. 


Containing—Deſultory reſlections on the ſtate of Ancient Scotland—Several ori- 
ginal charters—The diarey of Robert Birrel, burges of Edinburgh, from 1532 
to 1608—An accoubt of the expedition into Scotland under the: Karl of Hertford, 
anno 1544—Patten's account of the expedition into Scotland e 
Somerſet, anno 1547. Uluftrated with Plater. | 


N. B. page's 2 2a; ind ww are 


- the Prefs, 
THE COMPLAYNT 


SCOTLAND. 


Reprinting verbatim from Mr PaTon's copy of this uncommonly rare book, and 
almoſt firſt known ſpecimen of claſſical Scotiſh proſe, illuſtrating the manners 
and ſentiments of the Scots nation about the middle of the ſixteenth century, 


with a prefatory diſertation, and a gheſary. 
— 
$COTISH POEMS 
| | * 


SIX TEENTH CENTURY. 


Including an accurate reprint of the COMPENDIOUS BOOKE OF GODLY AND 


$PIRITUALL SONGS, (of which Loxp Hart ES publiſhed a ſpecimen), Z. 
SCOTLAND'S LAMENTATION, and ſeveral curious and valuable pieces of Scotiſh 


poetry, not hitherto printed. To which will be added, a gleſſary and noten. 
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ADVERTISEMENT. 


N drawing up this Catalogue, the Publiſher has been aſſiſted 
1 by a Manuſcript Abridgement of the Books of Sederunt, or 
Records of the Court of Seſſion. It formerly belonged to 
Lord P1TMEDDEN, one of the Judges in the reign of Charles 
II. and was obligingly communicated wks Mr Alexander Tait, 


Clerk of Seſſion. 


Tas date prefixed to the name 45 each Judge before 1561, 
is that of his firſt appearance upon the Books of Sederunt, not 
that of his admiſſion : Previous to 1561, the form of ring 


the 852 of admiſſion was not obſerved. 


' Ir is probable, a in this Catalogue, the 4 wy 
are ſometimes inſerted twice ; firſt by their names, and then 

by their eccleſiaſtical dignity of Abboty, This, in particular, 
may be the caſe as to the Abbots of Lindores, Culroſs, and 
Pittenweem, who appear under thoſe * 5th March 


1542-3. 


1532. May 25. 
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THE COLLEGE OF JUSTICE, 
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In THE TEAR-IS32- 
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promoted ; r for reſigned; and d for dead. 


Name. © 


Mr Richard Bothwell, (i.) 
Mr Jobn Diagwall. 

Mr Henry Whyte: (.) 
Mr Robert Reid.“ 


Mr William _ F 


* bs; 


original 1 nomination, Mr Robert Chanwel and Mr Arthur 
runt bear, that in their abſence the Abbot of Ninloſſe, and the Provoſt of 


AtsxavDEs ton Pls, | online i 

Rector of Efkitk. If * 
| Prov. of Trinity, Edinb. _ 
| ReQr of Finevin.. * 
Dean of Reſtaltig. 


King. Rt Boos wet opyerr'thae ip Robart Qhanwel. or dr Arthur Bojes ver 


A 


| Provoſt of Dunglafs, 


Dean of Dunbar. 
Abbot of Kialoſſe. 
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THE LORDS OF SESSION, 


83 


Balwerie. 1 
7 I A denies 
ſede- 
A and admitted by the 


- 
— pn 


7 4 


[ſn this Catalogue, Een. bade for Extraordinary Lord; / for Agerſoded; Mr for 
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1532. May 27. 


1537. Nov. 7. 


3 


3537+, Nor. I 
1.538. Nov. 14. 


1538. Dec. 10. 


1539. Feb. 16. 


1339. March 2. 


1540. Nov. 19. 


— — — 


1541. July 2. 


Mr Gavin Hamilton, 


* 1 


*' Name. 


Sir John Campbell. (3.) 


Sir James Colvill. (4. 


6m act=nn; we Þ > 
Mr Nicol Crawfurd.. 


Mr Francis Bothwell. 


Walter Linddfay. | 


lis Ts at 
Mr Thomas Bannstyne. 


Mr Robert Galbraith. (6.) * 


Mr Thomas Scot. 


; = * ” 
D. Bathm aan. 


William Lader. n., 
Mr George Durie. 


uns Andrew Durie, | 


Mr Doaald, Camghell.. | 


| Mr James Foulis. ( 3 


John Erſkine. Err 
Mr Henry Lauder (ro) e.. 
Mr John Sindair;. (I.) „ 
wei ee e 150 


1 ON 


Mc Henry Baloayis, (89 -. 2 ? 
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Dean of Reftalje, | 


kt 5 
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2541. Jai 2. 

125 & " 3 
A.. Jay 57” 
1.542: June 26“ 


* 


1542, March 3. 


—— 
| | 


o © * 
1543. Feb. 13. 
— 
154. Joly 4. 


1547- March 19. 


1583. Janis 20 
| — 
1554. Aug. 18. 5 
1554. Nov. 13. 


THE LORDS 


94 y — 
4 „„ 44 * 4 


OF SESSION. 


; 4: ankes 111628 
Lord Maxwell. 


WT . 23 i - 
© | Lord Linde e ² 


— pd 4. 2 
| Abbot of Feile. 
Abbot of Lindores. 92 
Abbot of Culru sg. 
| Abbot of Pitten weem. I. 
Lord Levingſton. F 
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Date. ; Name. | Tith. 
1554 Nov. 23. Sir Richard Maitland. Extr. (17.) | Lethiagto—. 
Jon Williara Chiſolme. | Biſhop of Dunblane..  / 
wad. Hauar SincLain, Pref. (18) I Biſhop of Roſs. ; 
1560. Aug. 6. | Mr Archibald Dunbar. (19.) Sub- Chant. Murray. 
1561. Nov. 13. |Sir Richard Maitland, - Lethington. 
| [Mr Joba Spence. - — . | 
: William Keith. Extr. Earl Marichal, --- 
- - [Mr William Maitland. - Zxtr. Lethingten younger. 
— Mr James Balfour. Eatr. Parſon of Flifk. 
1 562, Dec. 9. [Mr John Wood, Extr. (20. | Tilliedavy. 
1562. Feb. 11. Mr Henry Balnavis. Hallhill. | 
1563. Nov. 15. Mr James Balfour. Parſon of Flitk. i) 
1563. Jan. 14. Mr John Leſlie. © (21.) Parſon of Oyne.' 
1563. Jan. 14 Adam Bothwell. Exer. (22.) Biſhop of Orkney. - 
x 564. Dec. 14. Mr Robert Maitland. - : | Dean of Aberdeen. 
1564. Jan. 26. | Mr David Chalmers. (23.) Ormond." _ -* 
| 1565. Nov 13. | Adam Bothwell. Biſhop of Orkney. . 
156 5. Nov, 14. | Joux StucrL Alx, Preſident. Biſhop of Brechin. © 
I 565. Nov. 26. "Alexander Gordon. Extr.  _ | Biſhop of Galloway. 4 
1565. Jan. 12. Sir William Maitland, (24-) | Lethington younger. 
1565. Jan. 12. Dr Edward Henryſon. . — 
1566. April 26, | Mr Archibald Crawfurd. Parſon of Egliſhame. 
1566, May 29. - | Me William Baillie. | P. Provand. 
x 566. June 12. Mr John Wood. Extr. (25.)- - | Tilliedavy. 1005 
1.566. Nov. 12. Mr Gavin Hamilton. Zntr.  -- — 
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_ THE LORDB)OF/SESSION. 


_ i. » Now . | Tu 

2567. Nov, 19. ſen k Wimeart. Bur. I Pittarrows: 1.0 

eee e eee Pittendricll .. 

1568. Juve 2. Nr Rpbert Piteira... ——— 

1568. June 4, [Jotig Maitland. (25. „ Cod. Coldipghame- 

1568. June 2. {Mr Archibald Douglas, +4 / | Parſon of Douglas. 

1569. April 20. Mark Kerr. Baur. (28;) - Commend. Newbottle. 

1570. Sept. 30 Joho Lion. Err. [Lord Glamis, 

1570. Od. 20 Me Thomas Macallyean: - --- | Cliftonhall. 

1573- OR. 26, |Me David Borthwidkss*-* i | Lockill, +» 

1573. Oct. 24. Robert Boyd. Err. Lord Boyd. 

1573: Jan. 18. Sir John Wiſheart. Eur. Pittarrow. 

1575. July 9g. Mr James Meldrum. J8egie. 

1575. OR. 20. Mr Robert Pont. ( 29.) | Pr, of Trinity College 
1575. Od. 21. Me William Douglas. Wunittinghame. 

1575. Od. 26. Mr Alexander Colvil, |. -- © - | Abbot of Culroſs. 

1575. Nov, al. Mr Hen; Eur. | Commend. Balmerino. 
1575. Jan, 11. Mr Patrick Vanſe. (30. Barnbarrow. 

1577. April 20. Mr Thomas Bellenden- Newtyle. 

1578. May 8. Patrick Gray. Zatr. IN aſter of Gray. 
1578. Of, 2g. | Robert Boyd. Extr, (31.) Lord Boyd. 

1578. Nov. xr, [Mr Archibald Douglas. + [Parſon of Glaſgow. 

1578. Nov. 25. William Ruthven. Far. F Lord Ruthven, 

1579. Aug. 15. Mr Alexander Hay. Eaſter Kennet. 

1380. Feb. 1. |Mr Robert Creighton.  [Elliock. . 

1581. April 26. dr John Maitland. (33.) |Thirkſtane, |, || 

188 f. July 5. {Mr John Lindfay, Ion of Menmure. 

1582, June 37. David Macgill. (33. Net. a 
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Date, 
1583. Dec. 10. 


1583. Jan. 23. 


1584. May 12. 


1584. May 23. 


1584. Joly 7. 
1584. Nov. 12. 
1584. Nov. 12. 
1584. Nov. 24. 
1 585. Jan. 27. 


1585. Feb. 9. 
1586. June 21. 


1586. July 21. 
1586. March 4. 


1587. June 2. 


1587. June 21. 
1 587. Aug. 14. 
1587. Feb. 16. 
I 587. Feb. 17. 
1588. July 4- 


1590. Avg. 8. - 
1591. Aug. 14. 


1591. Nov. 6. 
1591. Nov. 11. 


1591. Nov. 26. 
159 Nov. 9. 


1 


| James Stewart. arr.. 


Mr John Graham. (3. 


- —_ 
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Name. 


James Stewart. Err, 


Sir Lewis Bellenden. 
Mr Mark Ker. Ext. 
Mr John Bartane. 


— ww {lg op * 1 i a 


— the 


Mr Thomas Lyon. Barr. 


Robert Boyd. Extr. 
Mr David Chalmers. 


Mr John Colvil. © 
Mr Alexander Colvil. 


| Mr William Melvill, 


Alezander Seton. 
Sir John Seton, Extr, © 


Me Archibald Douglas. © 
4 


10 


Mr Thomas Bellenden k 
Ihe Graham. WA be 
Mr Richard Cockburne. 
Mr Andrew Wemyſs, (37. 
Mr Thomas Hamilton. | 


1592. Feb 25. sir John Cockburn. (38. | 


1592. March 8. 


Sit Thomas Lyon. Bx. | 


* z 


Balduckie. 


Ormond. 


Auldhar;. 


* 


Prior of Pluſvarden. 
Lord Boyd. 


Innernocht ieee. 
Chantor of Glaſgow. 


: 
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* 


C 


. 14 
F FRobert Pont Per ] * * 
Auchinoul. (35. 
N Lord Gray. 11 
Com. Newbottle. (36.) 0 
Dean of Docket Com. Dunfermline. © * 
I Down. 55 9 2 


|Gray /; 
D. Dunkeld / 


Thirleſtane 7. at 


ſcommend. Culrofs . 
Commend. of Culroſs, ' **| Chibtor of Glaſgow r. « 
Commend. of Tongland. 
Lord Urquhart: 
Barnes. 
Ormiſtoune. 
Whittinghame younger. 
Earl of Montrofe, -- 
{[Clerkimonn, : 
Myrecairnie. 
— 
Ormiſtoune. 7 


Dean of Moray - 


+ [Urquhart r.. 
mY Boyd 7. 


TRE LORDS OF SESSION. 7 
A 

1593. March 28. Sir Thomas Lyons 

1593- May 28. Mfr Walter Stewart Extr. 

| 393. May 28. — Suron, Preſident. 

1593- July 2. Mr John Bothwell, "Owe 

1594. June 11. 4e Sir Robert Rleleill. Eur. 

1594 Nov. 30. | Mr John Skene. (% 

1594. March 12. Mr John Preſton. (40. | 

1596. May 19. | Peter Rollock. Extr- 

1597. May 28. Mr David Macgil, (41. 

1597. Dec. 2. | Mr Edward Bruce, 

1597. Feb, 23. Sir David Lindſay. | 

1599. May 17. | | Alexander Elphinſone. Extr. | 

1601. Feb. 26. Sir Robert Melvill. Extr. 

1604. Feb. 2. Me Alexander Hay. 

— Is Ja Wemyſ. 

Sir John Wemyb. 

1605. March 1. 1 — ELeninsroxs, Prefident. 

1607. May 29. |Mr Thomas Hamilton, (43) | 1d. 

1608. May 17. bb Alex. Drummond. Eur. (44) Medhope. Bruntiſland ,. 
1608. June 30. Sir Andrew Hamilton, Redhouſe. Preſtonfield /. 

1609. June 6. Ie 1 Jour Pareron, Preſident ®. Fenton-barne. ; Balwerioo pr. 

160g. June 6. [Sir Willam Livingſton '* [Eithth. "| Fenton-barns or. 
1610. Jan. 13. Walter Stewart, Bury. e ae Lord Eiphinſtone g 
1610. Jan. 13. " [Aterander — Bur. Maſter of Livingſton. r 
1610. Jan. 13. [Sir Robert Melvill. Er. | Bruntifland. © © | Medbope ,, 0 
| 1610. Jan. 30. [John Spottifwoode.. Extr. f 4 Archbiſhop of Glaſgow. K Lu 4. 


(Add. Note, * This Ocatleman's father is marked Baxter of Edinburgh. Birth-brief Regiſter, Vol. ro. Page 152.) 


' 1610. Feb. 3s, 


1610. May 16. 

1611. Jan. 16. 

1612. June 12. 
1613, Nov. 2. 
2616, June 1 5. 

1616. July 5. 


1617. March 15. 


1618. June 5. 


1620. Feb. 1. 


1621. July 10. 
1622. June 6, 

1622. July 12. 
1622. July 27. 


1623. Nov. 25. 


1623. Dec. 18. 
1626. Feb. 14. 


1626. Feb. 14. 


1626. Feb. 14. 
1626. Feb 14. 
1626. Feb. 14- 


1626. Feb. 14. 
1626. Feb. 14- 
1626. Feb. 14- 


1626, Feb. 1 5. 
1626, Feb. 15. 


1626. June 1. | 


1626. July 2, 


Name. 


Sir Alexander Hey. 


Mr Peter Rollock. Eur. 


| Mr William Oliphant. 


Sir James Skene, - 

sir Gideon Murray. (46.). 
Tuomas Hamiirton, Pref, (47.) 
David Carnegie. Hi 
Sir George Ereſkine. {48:) 
Jobn Maitland. , 
John Ereſkine. 
Sir Alexander Gibſon. (49-) 

Mr Thomas Henderſon. | 

Sir Ro. Spottiſwoode. Extr. Go. ) 
Sir John Hamilton. (51. ) 

Sir Archibald Napier: (52.) 

Sir Andrew Fletcher. 

Sir Jans Scan, Prefident. 


Extr, 


Sir Robert Spottiſwoode. 


Mr Alexander Seton 
Sir George Auchinleck. (53.) _ 


| Sir A Napier. 


Sir Archibald Acheſon, (54. 
Mr James Bannatyoe. 
Mr Alexander Morriſon. 


| Sir Archibald Napier. Eur. 


Li 
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Title. 
Newton. = Se 
Filtoun. (45.) _ — — 
Newton, | wy, 
Curriehil), = Frm. An | ; an: 
Elibank, Toogland.” | 
Lord Binding | | Fentog-barns 25 
Lord Carnegie. races bn; 4, | 
Innerteil. | Jane . a 
Viſcount of Ladet. | Whittinglame .* 
Lord Erekise. Piltoun 7. 
Durie. Elibank 4 
Cheſters. Wrights-lands 4. N | 
New-Abbay. Archbp St Andrew's . 
Magdalens. — 
Merchiſtoun. Ormiſtoun 4. 
Innerpeffer. N d. | of 
Curriehill. Melros pr. 
New-Abbay. Curriehill pr. 
Kilcreuch. Merchiſtoun 1. 
Balmanno. Lauderdale 7 
Laurieſton. | Lord Carnegie . 
Glencairuie. Clerkingtoo /. ; 
Newhall. Magdalens q 
Preftongrange. <a 
Lord Carnegie. — 
E. Lauderdale. — 
Biſhop of Rols, — 


Date. 
1627. Nov. 8. 
1627. Nov. 8. 
1628. Jone 18. 
1628. Nov. 4. 
1628. Nov. 8. 

é 1628. Nov. 8. 
1629. Jan. 14. 
1629. Nov. 3. 
1629. Nov. 3. 
1630. Nov. 2. 
1630. Nov. 10. 
1631. July 28. 
1632, July 2. 
1632. July 28; 
1633. Jan. 8. 
1633. Nov. 1. 
1633. Dec. 4. 
1634. Jan. 7. 
1634. Jan. 14. 
1635. Jan. 27. 
1635. Nov. 1. 
1637. Jan, 10. 
1637. March 1, 
1637. June 6. 
1639. Feb. g. 
1639. March 6. 
1639. July 9. 


* 


ö 


| 


THE LORDS OF SESSION, 


| Name, . 
Sir James Learmonth. 
Mr. George Haliburton. 
John Ereſkine. Extr. (55.) 
William Graham. Zxtr. 
Sir Andrew Ker. Extr. 
Sir John Scot, Extr, (56-) 
Sir James Oliphant. 
Sir James Macgill. 


e Sir John Hamilton. Extr. 


John Stewart. ZExtr; 

William Alexander. Extr.. 
Sir John Hope. 

Sir John Scot. 

Sir John Hay, £Extr. . 


Sir Roszar SrorTIswoops,.. Pref, 


John Maxwell. Extr. 

Sir John Hay. 

Archibald Campbell. xtr. 
William Alexander. Eur. 
Mr Patrick Niſbet. 

Sir Joba Hamilton 

Sir William Elphinſton, - 
Mr Adam Cunnioghame. 
Archibald Douglas. Extr.. 


Sir James Carmichael. 


I 


Sir Alexander Falconer. 


Predeceſſor. 


| Glencairnie r. 
| Killyth = 
| Biſhop of RoG f 
| Lord Napier /- 


E. Lauderdale /. 
Lord Carnegie /. 


Forreſter-ſeat r. 
Lauriefton d. 
Scotſtarvet /. 


Lord Ereſkine /. 


Glencairnie . 
Newton r. © 
Prittngrange d. 
Magdalens g. | 
Currichill 4. 

E. of Monteith / 
Curtichill 4. 

Barro pr. 

E. Stirling pr. 
Newhall d. 
Cheſters r. 
Redhouſe d. 
Kilcreuch 7. 
Lord Alexander 4 


' | Balmanno d. 


Woodball , 


Maſter of Jedburgh d. 
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A CATALOGUE or 


New Commiſhon by Act of Parliament, 1 3th November 1641. 


Date. 


1646. July 2. 
1646. July 2. 
1646. July 2, 
1649. June 1, 


MB. Thoſe marked N. had not formerly ſerved. 


Name. 
Sir George Ereſkine. 
Sir Alexander Gibſon. 
Sir Andrew Fletcher. 
Sir John Hamilton. 


Sir James Carmichael, 


Sir James Learmonth. 


Sir James Macgill. 

Sir George Haliburton. 

Sir John Hope. 

Sir John Scott. 

Sir Alexander Falconer. 

Sir John Leſlie. 

Sir Thomas Hope, ; 
Sir Archibald Johnſton. 

Sir Adam Hepburn, 

' Archibald Campbell. Err. 


Archibald Douglas. Extr. 


John Lindſay, Extr. (57.) 
John Elphinſtone. Extr. 
Sir Alexander Gibſon. 

Sir James Lockhart. 

Sir Alexander Belſches, 


Sir James Hope, (58.) 


Title, 


lanerteil, 
Durie. 
Innerpeffer. 
Orbieſtoun. 
Carmichael. 
Balcomie. 


Cranſton-Riddel. 


Fodderance. 
Craighall. 
Scotſtarvet. 
Halkertoun. 
Newton. 
Kerſe, 
Warriſton, 
Humbie. 


| Earl of Argyle. 


Lord Angus. 
Lord Lindſay. 


Lord Balmerino. 


Durie. 
Lee. 
Tofts. 


| Hopetoun. 


Predeeſhr 


Date. 
1649. June 1. 
1649. June 1. 
1649. June 1. 
1649. June 7. 
1649. June 8. 


1649. June 22. 


1649. July 3. 
1649. Nov. 1. 
1649. Nov. 1. 


— — 


Commiſſioners for Adminiſtration of Juſtice to the People of Scotland. 


Date. 
1654. Nov. 1. 


1655. Jan. 1. 


1655. Nov. 7. 
1655. Nov. 7. 
1656, Jan. 4. 
1657. July 1. 
1657. Nov. 3. 
1657. Dec. 3. 


* 


THE LORDS OF SESSION., 


: 


Name. 
Mr Robert Bruce. 
Mr Alexander Pearſon. 


| | Mr Robert Macgill. 


John Elphinſtone. Extr. 
Sir William Scot. 
Mr George Winram. 


John Kennedy. Extr. 


Mr Alexander Brodie. 
Mr John Dickſon, 
Sir Hew Campbell. 


Appointed by Oliver Cromwell. 


Name. 


George Smyth, Eſq; (59.) 
William Laurence, Eſq; 
Edward Moſely, Eſq; 1 
Mr John Swinton. (60.) 

Mr Alexander Pearfon. | 

Sir James Lermonth, 

Mr Andrew Ker. (6t.) 

Sir William Lockhart, 

Mr James Dalrymple, (62.) 
Sir Archibald Johnſlone, (63.) 
Alexander Brodie, 


Fa 4 


Tithe. 


Lord Coupar. 
Clerkingtoun. 


Tit. 


\ » 


| Balmerino d. 


— 


Crawfurd . 


Fodderance d. 


K —————— 


” 


KO | ' A CATALOGUE OF 


RESTORATION. © 4 


; 
[ 3 Dae. Name. 9 Title, © Predeceſſon. 
1661. June 1. E Joux Gnu, Preſ. (64.) |Craigmillar. | 
| Alexander Falconer. Lord Halkertoun. - 
| —— | Sir Archibald Primroſe. Carrington, 
— | Rb Murray. (65.) [Lord jullice- Clerk. 
— ou James Macgill. Cranſton. - Fa 
Sir James Lockhart. Lee. 
—— Isi George Mackenzie. (66.) - |Tarbet. 
— — Sir Archibald Stirling. Carden. 
— Sir James Foulis. Collington. 
ln Br Pines Diteymple.” * \; [hate © 7 
Sir Robert Nairne. (67.) Strathurd. 
. — | Mr Robert Burnet. (68,)  |Crimond, 
—— | Mr James Roberton. (69.) IBedlay. 
— — IXrx John Scougal. (70. ) | Whytekirk. 
—— x. Andrew Ayton. © [Kioglaſſie, 
COLDS ve John Lindeſay. Exrr. Earl of Crawfurd. 
——— | Jobn Leſley. Ext. - . [Earl of Rothes. 
— — John Maitland, Extr, | Earl of Lauderdale. 1 
John Kennedy. Extr. Earl of Caflilis. 31 
1661. June 25. Sir David Nevoy. ( TH) Nevoy. | Cranſton r. 
1662. June g. © Sir Jawes Dundas. (72.) © | Arniſton. * | Crimond d. 8 
& 1662. July 15. John Middleton. Extr. =P Earl of Middleton. Caſſilis /- | 
1663. June 18. Mr John Home. Renton. | Sir R. Murray r. 
1664. June 2. John Hay. Extr. | I Earl of Tweeddale. | Crawfurd r, 


Date. 
1664. Nov. 4. 


" 1664. Nov. 4 


1664. Nov. 4+ 
1665. Nov. 23. 
1667. July 10. 
4668. June 25. 
1668. July 17+ 
166g. Nov. 2. 
1669. Nov. 2. 
1671, Jan. 17. 
4671, Jan. 21. 
1671, Nov. 23. 
1671. Nov. 23. 
1672. March 4. 
1673. Jan. 14. 
1674. June 14. 
1674. June 14. 
7674. July 11. 
1654. Nov. 27. 
1676. June 11. 
1677. Nov, 13. 
1677. Nov. 13. 
1679. Nov. 28. 
1680, June 1, 
1680. Nov. 19. 
168r, Nov. 1. 

- #681. Nov. 1. 


4 


| 


THE LORDS OF SESSION. 


Name. 
Alexander Burnet, £xtr. 
Sir John Niſbet. (73.) 


Sir John Baird. 


Sir John Lockhart. 

Alexander Bruce. Extr. 
James Graham. Extr. (74) 
Sir Peter Wedderburn. (45.) 
John Seton, Zxtr. 
Mr Charles Maitland, (76.) 


Sir Jauss Daiarmere, Pre. 


Sir Thomas Wallace. 
Sir Andrew Ramlay. 
Sie Richard Maitland, 
Sir Robert Preſton. 
John Murray. Extr. 
Sir David Balfour, 

Sir Thomas Murray. (77.) 
Archibald Campbell. Bur. (58.) 
Sir James Foulis. 

Sir David Falconer. 

Sir Alexander Seton. (79.) 
Sir Roger Hogg. 

Sir Andrew Birnie. 

Sir George Gordon, 


| Sir Gzoxas Gonpon, Pref. (80.) 


Sir George Mackenzie. 


Tithe. 
Archbiſhop of Glaſgow. 


| 


13 


168 1. Nov. 1. 


1683. Nov. 1. 


1684. July 15. 


1681. Nov. 1, | 
1681. Nov. . 


1682, July 5. 
1682. July 5. 
1682, Nov. 14, 
1682. Nov. 16. 


1683. Nov. 2. 


1685. Dec. 28. 

1686. March 26. 
1686. 
1687. Feb. 11. 
1688. Feb. 23. 
1688. June 19. 


| 


Sir David Farcons, Pre, (81). 


Sir John Dalrymple. ' 


ACATALOGUE OF 


Name. 
Sir Patrick Ogilvie. 
Mr John Murray, 


Sir George Nicolſon. (82.)- 
Mr John Wauchope. 

James Drummond. Extr. 

Sir Thomas Stewart... 

Sir Patrick Lyon, (83.) 
Charles Middleton, Extr. * 


Patrick Lyon. Extr. 
William Hamilton. Extr. (85.) 


Mr Alexander Malcolme. 


Mr Alexander Swinton. (86+) 


1688. June 23. 


Sir Gzozcs Locxnaar. Pr, (84) |C 


REVOLUTION... 


Name. | 
Sir James DarzrMeLis, Preſ. 
Sir John Baird. 


Mr Alexander Swinton. 
Sir Colin Campbell. 
James Murray. 1 


/ 


james Dundas. 


Tith. 


; Predeceſſor. 
: i 

a 

* 


— 


THE LORDS OT SESSION. 


Nane. 


Mr John Hamilton. 


Mr David Home. 0 


I Lauder. 


William Anſtruther. 


ur James Falconer. 


— | Robert Hamilton: 
1693. Nov. 23. William Douglas. Exir, © 
| | William Johnſtone... Zxtr. 

1693. Nov. 28. | Patrick Hume. Eur. (88.) 

1693- Dec. 19. - | William Hamilton, Baur. 
1693. Dec. 29. | | Sir William Hamilton. 

1694. Dec- 14. Archibald Campbell. Zur. 
- 1696. June 9. {| Mr James Scougal. = 

1696. June 26. James Douglas. Exer. 

1698. June 7. | Mr Haw. Data rtr, Pref. 

1699. Feb. 7. | Hugh Campbell. Err. 

1699. Feb. 27. 170 John Maxwell. 

1701. July 25. Mr Robert Stewart. 

1703. Jan. 12. | Mr Roderick Mackenzie. 

1704. June 20. | John Campbell, Extr. 

1704. Nov. 5. | Sir Alexander Campbell. Ns) 

1705, Jan. 31. Adam Cockburn. 

1705. June a6. Sir Gilbert Elliot. 

1705, July 23 


{Sir Alexander Ogyvp. 


+ 


6 
Date. 
170%. March 18. 
1707. June 7. 
1708. June 1. 
170g. June 7. 
4709. June 10, 
1710. June 7. 
1710. Nov. 8. 
1711. Nov. 6. 
4712. Nov. 7. 
4712. Nov. 8. 
1714. June 5. 
1714. Nov. 23. 
1718. June 6. 
4721. March 7. 
1724. June 4. 
1726. June 4. 
1726. Dec. 29. | 
1727. June 10. 
1729. July 1. 
1730. June 3. 
1732. Nov. 3. 


1733. Nov. 3. 


1734˙ July a1. 
1735. Nov. 5. 
4737. June 10. 
1737. June 21. 
4744. Nov. 2g. | 


Name. 
Mr James Ereſkine. . 
Mr John Murray. 
Archibald Campbell. Zutr. 


Mr Dougal Stewart. 


Sir Francis Grant. 
Sir James Mackenzie, 


Me David Ereſkine. 


Sir William Calderwood. 
John Murray. Extr. 

Mr James Hamilton. 

Mr James Elphinſton · (90.) 


Sir Andrew Hume. 


Sir Walter Pringle. 
John Hay. Extr. 
Mr Andrew Fletcher, 
Sir Gilbert Elliot. 
Mr Hew Dalrywple. 


Mr Patrick Campbell. 


Mr John Pringle. 
Mr Alexander Fraſer. 


7 
Grange. 
| 

| 


A-CATALOGUE OF 


Bowhill. 
Earl of Hay. 


_ Tith, 


2 


. 


THE-L ORDS\'OF-SESSION, - 


Dan. Name. 
1946. Dec. h | Mr Patrick Boyle 
1748. Sept, 1d. Ronzar Dundas, Preßdent, 
1749. June 3. Mr James Grahame... f 
1751. Feb. 26. tr George Sinclair 
1952. Feb. 6. Mr Henry Home. 
uns Feb.. Mr Ronmar Carte, Pretiddar 
| 1754. Feb, 15. N Alexander Boſwell; 
1754- Nov. 14. | | Mr William Grant. | 
1754. Nov. 20. Mr Robert Pringle 
754 Nov. 26. E Thomas Hay. 
1755. July 3. Mr Andrew Macdowal, 
1755. July 24. Mt Peter Wedderburn. 5 
1785. July 31. |My George c.. 
1756. Dec. 19. Me George Brown. > 3 
1759 · June 14 [Mr Andrew P Pringle. 1950 1 11 
« June * Mr Ronny 7 Dona ua. 
1761. March 6. [Mr James Veitch. h 
1761. June 18. 1 + 
1762. June 16. | Mr John Campbell 15 
1764 June 14. ny; 
1764. July. 3. | 
1964. July 4. E. — ky 
1766. March 6: | Sir David Dalrymple.. 
1766. June 14. Mr Thomas Miller, ; | t 
1767. Feb. 12. Mr James Burnett, 
1775. March 10 Mr Alexander Lockhart. 
©1776, Feb. 22. * p Roſs. 


\ 


e 

Arniſton. 770 Culloden 4 
Eaſdale. A : Arniſtos pr. 
Woodball, | Buſdale g. 
Raims. 5 [Monzie 4. 15 
Glendoick. | Arniton 4. 
Auchinleck. | Dun 7. | 
Edgefelçd. Leven 4 | 
Huntington. { Haining 4. 
Cheſterhall. 0 Huntington FR 
Coalſtoun. Cheſterhall 4. | 
Alemore. | Kilkerran 4 
Amiden - |Glendoick % 
Elliock, © [Bankton 4 

| Barjarg, Alva, Shewalton 4. 
Stoneßeld. Tinwald d. 
Pitfour. ae 
Gardenſtoun. 2 Woodben 4 | 
Hailes. | | Niſbet d. 
Monboddo. | n 
Covington. | | Strichen 4 | 
Ann. * 4 N = ; 1 


17 


1776. Dec. 13. 


1777. July 20. 


1782. Nov. 14. 
1782. Dec. 21. 


1 783. March 6. 


1784. July 1. 


1786. March 4. 
1788. Jan. 15. 


1789. Jan. 17. 
1789. Nov. 1a. 


1792. June 7. 


1792. Dec. 21. 


1793. Nov. 14. 


| 1793. Nov. 15. 


1795. May 23, 


1796. March 11. 


1796. Nov. 18. 


| 1797. Feb. 9. 


1799. May 16. 
1799. June 21. 
1799. July 11. 


| 


A CATALOGUE. - 


Mer John Swinton. 

Mr Alexander Murray. 

Hon. Mr Alexander Gordon. 
Mr William Nairne. 

Sir Tuomas Miz zz, Prefident. 
Mr John Maclaurin. | ; 
Mr Alexander Abercromby. 
Mr William Baillie. 


| Mr David Swyth. | 
= 


Mr Allan Maconochie. 

Mr Robert Cullen. 

Mr William Honyman. / 
Mr William M*Leod Bannatyne. 
Mr Claud Irvine Boſwell. . | 


Mr George Ferguſſon. | 


4 


Tile. 


{Braxfield. Juſtice- Clerk. 


| Pitf, 
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E CATALOGUE OF THE LORDS or SESSION. 


0 * 59790 5 172 * .. 3 
4 . Th cad * * 8 * iu; f 
Pr WT TS _ 
. * 


ES, 4. 44.Y.* \ Z 


Vote 1. My Richard Bothwell, Rocker of Eftirk. 
March 7. 1539. The King diſpenſes with his attendance, he being aged; 
but reſerves to him his ſalary and privileges. Th Ms 
tg GOV TART I 2 2709 1 
ax Note 2. Mr Henry Whyte, Reftor of Finevin. 7 
February 16. 1539. The King diſpenſes with his attendance, by reaſon of 


his age. The tion makes mention of his good ſervice performed to the 
King, and his deceaſed father. A. Bal A ui ban i enn od 


Note 3. Sir Jobn Campbell of Lundie. | 


There is a judgment concerning him, which ſhews the impartiality and firm- 
neſs of the Court: March 21. 1537. This day Sir John Campbell of Lun- 
die produced an warrand, ſubſcribed by the King, excuſing his abſence, in re- 
+ ſpect of the King's affairs, and defiring him to be reponed in all matters - con- 
* cerning himſelf, and them he does for; and therefore he propones an alled- 
© geance, deſiring to be reponed againſt an interlocutor given in the cauſe of 
« declarator of non-entry of the lands of Dunmuire in Forfar, purſued by Mr 
* James Foulis, donatar, againſt Katharine Barclay and her ſon, for whom he 
* compeared. The Lords, by interlocutor, find, they cannot repone perſon, 
© but ſpecially a procurator, in the place that they have nexhgentl tint oft, with- 
* out conſent of party” and therefore ordains the proceſs to be adviſed.” 1 
He ſurvived all his brethren of the firſt inſtitution. | 1 

There is a remarkable letter from Queen Mary to him, inſerted in the bool 
of ſederunt, 25th February 1560. .. | 

* TxusTy Faiznd, After hearty commendations, having underſtood, how 
> en in all things continuing the good affection and faithful duty ye have, by 
© the ſpace of theſe ſixty years and more, ſhown. at all times to the advance- 
ment of our 8 ſervice, and has now lately ſo condignly employed 
* yourſelf in theſe matters that concern the weal of our affairs, that we are re- 


* mained ſo contented and fatisfied, that the occaſion ſhall not offer, but we ſhall 
k f Ws be 


OE NOTES ON THE CATALOGUE OF 

© be willing to let you know our good will and mind towards you, and would 
© that you. believe ye have as mickle force as good will to continue. We have 

* ſeen a pretendit teſtament of the Queen-Regent, our mother, whom God aſ- 

© ſoilzie, wherein ye are executor, t 0 whereof is evidently known, as 

© we made evident! appear by the letters we difpatch inſtantly away to our 

© realm for that effect; always we will not let to pay her lawful debts, and re- 
© compence her good and faithful ſeryants.. Not the leſs our intention is, the 

© fame de led and conduced under authority, as it ought, pi g to write how 
© all things hereto belonging ſhall be handled. 80 fare you well. At 
meme 22 

| « "You! good friend, MARIE.” 


Note 4. Sir James cue, Eur nb. a 


March 14. 1540. He was forfeited; er his death, for having refuſed to 
enter himſelf in ward within the caſtle of Blackneſs," and for ha conſorted 
with the Earl of Angus, and his brother Geo A ideen. ms Jos 
was annexed to the crown. mea c. 115, James 


dr each; 
Note 8. Mr James * ef Collngto. 0 


He was clerk-r regiſter, In an abridgement of the 2000 of Cs þ it is noted, 
« His father is faid to have been a ſkanner in Edinburgh.“ To which Lord 
Pitmedden fubj * This is no reſtodtion ; for Secretary Cecil's 3 
the ſame at tamford i in n | 


" #24 p » , 
#4 * : hs 1 


Noe 6. . Robert Cena. ” f 
4 II 1 
- March: 12. a0: He appenre an un adeocate: for Lord Mabven, nn 
Queen's Grace, his ſpouſe, (the * widow of James IV.). He 
was murdered in n jo et dag prey u e Becks of Sede. 
W Os 33- f bie, 2 162 240! ffs Sn eB KL (0395 


Note 7. een 


eee ep Fee 
Mr ha Si ee 1 ovember 1 were the unger broch ers of Oli- 
ver Biclar of Rofan. the 8 n SY * is uncertain whether 


Henry or John was the author of the MSS. . a I 540, rin 
February 1548, commanly called: Sinclair's Pradiics.. FRET EET. 


Note 8. Mr Henry, Buh of lll AS 


He i is highly extolled by Knox; ; but as Knox'i is apt to exaggerate the vittnes 
of his friends, as the vices of his enemies, it may be proper'to mention a leſs 


_ ſuſpicious teſtimony : He was a godly, learned, viſe, and long experimented 
"Note 


6 counſellor.” Melvil 4 Memoirs, p- 106 edit. LN Fun bet! 


- + THELORDS)OB:3ESZION./ © @ 
ne, an g- lud N M > 8 


His name appears among thoſe of the eight advocates appointed 
DTA The others were; Mr Robert Galbraith, Mr ade 


Heary Spiro; Mer Henry Lauder, Me Thomas Kincraigi, Mr Thomas Mar. 
. Loblerve, that AY to 
13th. Mi 1538, PRIN are 


ny ve in S r 
Note to. * Lani of $4 Germain, 


He had been King's advocate... On the 1 of january 1 8, the King wrote 
the following letter to the Court. Rex. — Gent, and remanent 
Lords of Seſſion, It is our will, and we charge you, that ye, incontinent after 
© the fight hereof, admit our lovit familiar clerk, Mr Henry Lauder, our Advo- 
* cate, to fit and remain in our council-houſe, to hear and ſee delivering of 

* bills, giving of interlocutors, decifions, and determinations of all cauſes and 
© ations, ſwa that he may hear and know ſuch things as ſhall happen to occur 
© that concerns us; exceptand always the action mo cauſes for the whilks he 
© beis Advocate, and — for at the bar allenarly.“ In conſequence of this 
F nnn. and received him ins hs Inner- 
houſe. © 


8 5 | My Jain aun, b of Retr. 
| Afervart nat vt Breehin, and Preſident of the Court of Sefton. 


Note 14. Br Jobs Gladſtaines. 


Leer AGB a5 he is often termed. . he is termed 
any Lore pr * 


"Nee ys Robert „ Rail, Bip 77 Orkney. 


Formerly Abbot of Kinloſs. I am not certain of the time of his admiſſion. 
His predeceſſor, the Abbot of Cambuſkenneth, does not appear in Court after: 
h — -4. See an account of the deeds of munificence and chari 
| p Reid, in Mackenzi#s Liver of Set. Writers, vol. 3. p. 46. 

— — Ambafiadors to France for the marriage of Mary Queen of 
Scots with the Dauphin, he A at Dieppe, 14th September 15 58. 


. defeription of the iſlands of O5 „ and a ge- 
acc 


* nealogical and dunt of the family of Sinclair.” So 170 Dr Mac- 
— Dat:it is more le, that Biſhop Reid only certified the authenti- 
city of thoſe 'treatifes : Nicolſon ſays, in ibis Scot cheer Library, that 
a were ur by the Vito and his Lo rare 6h, hogs 4 


e D hot Nes N : 


* 
* 


4 ' - NOTES ow THE/CATALOGUE or 
Note 14. Sir Robert Carnegie of Kinnaird. 


His commiſſion, from James Earl of Arran, Governor, makes mention, That 
there are diverſe of the college deceaſed, and others abfent, vherethrough they 
are not a ſufficient number to decide cauſes.” The Lords, at his admiffion,; of 
his own conſent, * decerned, that he ſhould have no profit of the ſaid ſeſſion 
*, while [until] there vaiked a place of one of the Lords 'Temporal, who had 
n profit thereof before.” n Aire, a tau! is HR 


Note 15. Jobn Hamilton, Archbiſhop of St Andrews. 


George Durie and he were admitted ſupernumeraries. They had been for- 
merly judges ; Hamilton while Abbot of Paiſley, Durie while Abbot of Dum- 
fermline. I know not upon what occaſion they were removed. The tragical 
fate of Archbiſhop Hamilton in 157 is well known. Buchanan, in ſeveral ſa- 
tirical epigrams, ſpeaks of the manner of his death with moſt illiberal and ſa- 
; vage exultation. W 851 n ee 


Note 16. Sir John Bellenden of Auchinoul. 


He was Clerk-Regiſter. Dr Mackenzie has afſerted, .in his Lives of Scots | 
Writers, vol. 2. p. 595. that this John Bellenden is the ſame perſon with the 
Archdeacon of Moray, who tranſlated the Chronicle of HeQor Boece, and was 
diſtinguiſhed as a poet in the reign of James V.- jt LW 

Beſides the ſimilitude of names, the only reaſon that I know for this aſſertion, 
is in Bellenden's Proheme of the Coſmographe 3 where he thus ſpeaks: — 

And fyrſt occurrit to my remembering _ 
How that I wes in ſervice with the King 
„Put to his Grace in yeris tendereſt + 
* Clerk of his Comptis.“ . | | | 
Dr Mackenzie gravely ſays, That © Clerk of his Comptis” is Clerk-Re- 
Note 17. Sir Richard Maitland of Lethington. 


Jay 7.1561. The Lords ordained the macers to ſuffer one of the old 
Laird of Lethington's ſons to come within all the bars as the procurators do, and 
to as they do, for awaiting on his father, for the notoriety of his father's 
inarmitles. | bet oat (08,51 Ant ol 9 be 
May 11. 1584. © The Lords underſtanding the yon age of the Lord Le- 
* thington, they exeemed him, in all time coming, from examination of wit- 
© neſles, providing he cauſe his ſon [Thirleſtane), or his goodſon the Laird of 
© Whittingham, uſe the outer-tolbooth for him, in calling of matters, and re- 
« porting the interlocutors, as uſe is. 6 M 561% 1 „ett 
Fuly 1. 1584. The King's letter upon this occaſion is remarkable. It bears, 
« "That Sir Richard Maitland had ſerved his dire, fire, goodame, 
mother, and himſelf, in many public charges, whereof he dutifully and yo_ 
Pee * 
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Ay acquitted himſelf; and having been many ou a ſenator, he has with 


much ſincerity and integrity ſerved therein; and being grown greatly debili- 
< tated through age, though nothing in ſpirit and judgment: whereupon the 
Lords have granted him immunity and licence to attend when he pleaſes, hav- 
ing all commodities as if he were preſent; yet moved in conſcience, leſt juſ- 
© tice ſhould be retarded by his abſence, he has willingly demitted his room in 
our hands in favour of Sir Lewis Ballenden.” The ſalary is reſerved to Sir 
Richard during his life. James IV. the King's grandſire, [or great grand- 
father], was ſlain 1513 ; fo that Sir Richard Maitland was employed in public 
offices for upwards of ſeventy years. | | 

His advice to Queen Mary deſerves to be recorded as the advice of a judici- 
ous and faithful counſellor ;- That ſhe muſt ſee her laws kept, or elſe ſhe 
* would get no obedience.” Knox. ; 

He wrote © The hiſtory of the family of Winton.” ——Dr Mackenzie, Lives 
of the Scots Writers, vol 3. gives large extracts from it. | 

« Decifions of the Court of Seſſion, from i th December 1550 to 3oth July 
1365.” MS. Advecates Library. oY | 

Poems on ſeveral ſubjects, in the Pepyſian Library.—Some of them are 
printed in the Ever-Green. | | 


| Note 18. Henry Sinclair, Biſhop of Roſe, Prefident. 


March 21. 1561, He repreſented to the Court, That he was, at the will 
and pleaſure of God, troubled with infirmity and ſickneſs, ſo that he might 
not goodly await daily on the Seſſion, but danger of his perſon.” He there- 
fore deſired the Lords © to have confideration of his long ſervice in the Seſſion, 
for the ſpace of theſe twenty-four years by-paſt.” The Lords conſented, That 
© he have leave, privilege, and freedom, to come and be abſent frae the ſaid Seſ- 
ſion as he beſt pleaſes, and thinks expedient ; and that he bruik all privileges, 
© immunities, and freedoms, enduring his lifetime, in all points, as if 
* perſonally preſent with the ſaids Lords, except the common contribution now 
« inſtantly uſed, whereof none are participant but conform to their reſidence.” 


Note 19. Mr Archibald Dunbar. 


January 7. 1578. The Lords excuſed his attendance, * becauſe he dare not 
© repair to theſe parts through deadly feud and enmity betwixt him and his 
© chief the Laird of Cummoch, and their friends, and the ſirname of Innes, 
according to his ſupplication ſent to the Preſident,” 

The excuſes of abſence made by any of the judges, and accepted by the 
Court, are generally inſerted in the more ancient books of ſederunt. Some of 
them are here inſerted on account of their larity. | 

December 19. 1578. Mr Patrick Vanſe of Barnbarrow excuſed becauſe of 


the notoriety of the ſoreneſs and infirmity of his legs. 
January 9. 1578. The Lords excuſed Whittingham, and Mr Archibald 
Douglas, parſon of Glaſgow, becauſe the ” has contracted a ſorenels in his 
| | halſe 


he were 
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halſe, ſthroat] ; wherethrough his brother and he remain together, while God 
ſend better fortune W _ 4] Uo v5, _ 
uly 4. 1582. They allowed James Meldrum, apparent o , to to 
42 King's ervice of Aires of Perth, and alſo to bis lter — and de- 
clared him free of all penalty for offence in times paſt ; and diſpenſed with his 
abſence in all time _ | 
January 7. 1584. The Dean of Moray excuſed, becauſe his daughter is con- 
trated to be married preſently: | 
: May 15. 1589, Mr James Elphinſton of Innernochtie excuſed, becauſe late- 
married. t ; | e 2 
1 — 29. 1595. Andrew Wemyſs of Myrecarnie excuſed till the nth of 
December, becauſe of his late harveſt. | 
Fune 28, 1600, Lord Edzell excuſed during his being in ward. 


Note 20. Mr Jobn Wood. Extr. 


This is probably the perſon who was ſecretary to the Earl of Moray, Regent. 
 Melvill terms him “ a great ringleader,” p. 93. 


Note 21. Mr John Leſly. 


This is the celebrated Biſhop of Roſs. See a catalogue of his works in Mac- 
kenzie's Lives of Scots Writers, vol. 2. in fin. | 


Note 22. Adam Bothwell, Biſhop of Orkney. 


The letter in his favour bears, Providing always ye find him able and qua- 
© lified for adminiſtration of juſtice, conform to the acts and ſtatutes of the col- 
lege of juſtice.” This clauſe is here inſerted for the firſt time. 


Note 23. Mr David Chalmers of Ormond. 


He left Scotland, and retired into Spain. He afterwards ſettled in France, 
where he compoſed and publiſhed the following books. 

1. Hiſtoire abregee de tous les Rois de France, Angleterre, et Ecoſſe, 8vo.” 

2. © La recherche des ſingularitez (les) plus remarkables concernant Veſtat 
© d'Ecofle, 1579. 8vo. | 

3. © Diſcours de la legitime ſucceſſion des femmes aux poſſeſſions de leurs 
% parens, et du gouvernement des princeſſes aux empires et royaumes, 1579, 
«© 8yo.” : 

On the 21ſt June 1586, Mr John Bartane, Dean of Dunkeld, was, in conſe- 
quence of the act of pacification, obliged to yield his ſeat on the bench to Mr 
David Chalmers, the former poſſeſſor. . ; ; 


Note 24. Sir William Maitland of Lethington. | 
The Queen having deſired the Lords to find forth a man- among themſelves 


whom they judged moſt fit for ſupplying the vacancy of an ordinary Lord, and 
| | to 


- 
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to make the nomination without affeQion or favour, they named her ſecretary 
Lethington ; and ſhe approved of the nomination. 


| Note 25. Mr John Wood of Tilliedavy. _ 


There were ſome particular circumſtances attending his re-admiſſion. May 
18. 1566, the Queen informed the Court, that the Commendator of Kilwinning 
had given his ordinary place to the Sub-chantor of Moray for an extraordinary 
place, and ſhe ordered them to retain the Commendator in his extraordinary 
place, notwithſtanding his abſence in foreign parts; and * to receive no other 
in his room for any writing given or to be given by us in the contrair.“ 
The Lords declared that they would obey this order. Nevertheleſs, 12th June 
1566, a letter from the Queen to the Lords was produced, bearing, That 
© whereas our lovit Mr John Wood of Tilliedavy was one of the number of 
* our Seſſion, while his putting to the horn, and paſling forth of the realm, he 
© was diſplaced ; notwithſtanding whereof, for certain cauſes, we repone- him 
© to an extraordinary place; and crave you may receive him without ſtop.” 
The only extraordinary place which could poſſibly be confidered as vacant, was 
that formerly poſſeſſed by the Sub-chantor of Moray ; and in it the Teese had 
already ordered the Commendator of Kilwinning to be retained. Ihe Court 
knew not which order to obey; and therefore deſired the Chancellor to try the 
Queen mind, which of the ſaid two perſons ſhe would have received into the 
extraordinary place. The Queen's mind was ſomewhat ſingular : © That the 
* Commendator ſhould have the place; but if Mr Wood inclined to uſe it till 
the Commendator returned to Scotland, then the Court might receive him; 


' © otherwiſe not.” Upon theſe terms Mr Wood accepted the place, and was 


received, 
November 12. 1566. The Commendator having returned to Scotland, was re- 


ceived into his extraordinary place. Upon this Mr Wood preſented a letter 
from the Queen, ordaining him to be received into the place of any extraordi- 
nary Lord who may be abſent ; and to be received to the firſt vacancy of the 
place of an ordinary or extraordinary Lord. The Lords obeyed the former 
part of the order; but refuſed the latter, leaving Mr Wood to make his appli- 
cation to the Queen in the event of an actual vacancy. | | 


Note 26. Sir James Balfour, Pręſident. 


The reaſon aſſigned for this promotion was, That the Preſident was originally 
of the eccle/ia/tical fide ; whereas Provand was of the temporal. Not very con- 
ſiſtently with this, Provand was. declared to be Preſident in the abſence of Sir 
James, The Lord Provand aſked inſtruments of the votes of the Lords, in 
© preſence of the Regent; and that he diſſented therefrom for his honour.” 
His Practict were publiſhed in folio.in-1754- That this voluminous work is 
interpolated, cannot be denied; for it mentions certain acts of parliament, and 
the names of certain Peers that did not exiſt till after the death of Balfour. 
Vid. P» 71. 178. &c. 1 | 9 Ki | 
Mr Walter Goodall prefixed to the Practics a life of the compiler, in the ſtyle 
of his vindication of Queen Mary. : 
Note. 
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Note 27. John Maitland, Commendaror of Coldingham, 


The madur vacendi is, * becauſe of the parſon of Egliſham his inability, 
* and diverſe offences committed by him, whilk merits his deprivation,” 


Note 28. Mark Ker, Commendator of Nowbotile. - 


In the room of the Biſhop of Galloway, whoſe place “ vaiks by his con- 
< tinual abſence.” | | 


Note 2g. Mr Robert Pont. 


Under the name of Pontanus, he wrote, De unione inſulæ Britannia. 8vo. 
Edin. 1604. He was the father of Timothy Pont, the celebrated chorographer 
of Scotland. Nicolſon's Scottiſh Hiſtorical Library, p. 107. | 

Addit. Note. He was the firſt preſbyterian miniſter of the Welt Kirk. 


Note 30. Mr Patrick Vanſe of Barnbarrow. 


In the room of Mr Robert Maitland, Dean of Aberdeen, © whoſe place was 
< vacant by his inability.” 


Note 31. Lord Boyd. \ 


The circumſtances of his readmiſſion were fingular. The King wrote a let- 
ter to the Court, bearing, that he had lately, 8th May 1578, ordained the 
< Maſter of Gray to be received into the extraordinary place of Robert Lord 
© Boyd, though he had neither demitted his place of his own good will, nor 
yet was he removed through any offence, or occaſion miniſtrated by him, but 
© ſimply upon narratives made to us in his abſence; and now fince the ſaid 
* Lord Boyd attends diligently, and we and our eſtates of Parliament have cho- 
© ſen him to be one of our Privy Council, we require you, and it is our reſo- 
© lute will and meaning, to receive him again to his extraordinary place, re- 


moving hence the Maſter of Gray.” The Lords obeyed this order. 
Note 32. Mr John Maitland of Thirle/tane. 


Afterwards Vice-Chatnicellor, Secretary of State, Preſident of the Court of 
Seſſion, and at laſt Chancellor. Robert Johnſton, Rer. Brit. Hiſt. l. 7. p. 204. 
draws his character in the following terms: © Is meritus, zquitate in rebus ju- 
« dicandis, ſolertia ingenii, peritia uſuque rerum, ut ad poſteritatis memoriam 
< fama celebris eſſet. In prima juventute multis diſcriminibus obnoxius ; poſt 
© calamitatem Ledingtoni fratris, aliquandiu latuit ; provecta ætate gradatim 
© honores et publica reipublicæ munera adeptus, non fine magna invidia pro- 
© cerum adminiſtravit, quam immodicis jocis provocavit. Supervacaneum 
« eſt fingula maledicta referre, per quæ in proceres inimicoſque ſuos contume- 
© lioſus fuit. At ſpecimen excelſi animi ſemper edidit : inter adverſas factiones, 
* magnam laudem prudentiæ induſtriæque tulit ; reliquit clariſſima 2 

© doQri 
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* dodrinz ſuæ, Epig Latino ſermone conſeripta. Seneſcente invidia, 
quam dies mitigavit, fama ejus vario ſermone vulgi eelebrata; guibuſdam na- 
* tura dicacior uiſiu, et ne inter tempora curarum verbis facetis ſatis temperans'; ' 
* alias, ubi officio ſatisfecit, lenis, remiſſus, urhanus, procul a triftitia aut ſeveritate, 
* focos temperatos ſeriit permiſtens.” * 8 | 
— The following epigram on the Maſter of Gray may ſerve as a ſpecimen 
. created fo many enemies to this great and learn - 
Sis Paris an Graius dubito ; pulchelle, videris 
Eſſe Paris, forma, marte, et amore, pari. 
Fax etiam patriz, nec fato aut omine differs; 
Græca tamen Graium te docet eſſe fides. . | 
; 7 of R. Johnſton. Rer. Brit. Hit. J. 4. p. 422. 

He knew, however, to pay his court by his for he made a Latin tranſ- 
lation of the epitaph on Sir Philip Sidney, by King James, Delicie Poetarum 
Scotorum, vol. 2. p. 138, and of * his Majeſty's own ſonnet,” King James's Works, 
P. 89. , ; . * 


Note 33. Mr David Macgill.. . 


June 26. 1582. He was admitted King's Advocate, in the place of Mr Ro- 
bert Creighton, deceaſed. His commi bears, That he received L. 40 
Scots of feal and duty, payable at two terms in the year.“ The Attorney- 
General of England has a retaining fee from the King, which is called L. 853 
Sterling, but, after deductions, is L. 81:6: 8. | 


Note 34. Mr John Graham of Halhards. 


Mr Robert Pont, a Preſbyterian miniſter, was incapacitated by the act 133. 
parl. 1581. paſſed on the 22d" May; ſo that his e was inſtantly ſuppliedl. | 
On this Tame 23d May co_ James Stewart, Earl of Arran, appears for the 
firſt time as Chancellor. Mr John Graham had attached himſelf to this perſon. 
He officiated as Juſtice-Depute at the unpopular and odious trial of William 
Earl of Gowry. 8 ' | e r 

lt was thought the convention of eſtates, in 1 590, would have proceeded 
* to depoſe ſome of the Lords of Seſſion, and to bring about a reformation 
therein. Some accuſations and challenges paſſed in the mean time betwixt 
Mr John Graham of Hallyards, one of the Lords of Seſſion, and Mr David 
' © Macgill the advocate, each of them accuſing the other of leading of falſe pro- 
« ceſs, of bribery, ſelling of actions, and other things.” Moi/#s Memoirs, p. 172. 


Note 35. Sir Lewis Bellenden of Auchinoul, 
| November 27. 1578; He was admitted to be preſent at the Lords adviſing 


of cauſes, and voting, in virtue of 2 King's letter; which bears, Thes) he 
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4c 2 Juſticiary was ever of the number of Senators "This which place the — 
« wis cannot exerce, by. re, 1 4 mad 9-19 
means, that he was under twenty-five. Kage f 


Note 36. Mr Mark Ker, 'Commendator of Newbott, 1 800 1 
His commiſſion bears, © 19 remain (herein during ou will and pleaſure,” 
Note 37. Mr Andrew Ne og „ e 


31% 


Auguſt 14. 1591. The King named Mr Thomas Ballamine'to the wr of 


an ordinary Lord, in the place of Lord Newtyle, deceaſed. November 12. 


1591. This nomination was delivered back to the King, preſent in Court, by 
one of the Clerks of Sefhon.—Nevember 17. -1 59. Andrew Wemyſs of Myre- 
cairnie produced A. nominati from the de 0.196 ſame Ee - G e 
© there is no perſon truly anc 5 provider M0 

* ſolemnity as accords.” a 


Note 38. Sir vn Corkburne f Oe. 


R. Johnſton, Rer. Brit. Hiſt. 1.6. 5. 1 74. gives the following curious rela- 
tion of the cauſe and manner of his death : 

. + Sandelandius, Calderii Comarchus, mortuo patre in puerili atate, pupil- 
© lus relictus eſt, ſub tutela Jacobi Sandelandii Equitis. Ex interiore prineipis 
c familiaritate defuntus, indulgens uxori, villam et e m, non do- 
tis nomine, ſed hæreditario jure attribuit. Per idem tempus, Johannes Gra- 
mus, judex rerum criminalium, lucri cupiditate inductus, vi us nuptias paciſ- 
citur; et mulier dedita viro, ut amorem et obſequium probaret, agrum quem 
a priore marito acceperat, cum fructibus, arbitrio novi conjugis permiſit. 
ſpe gratiz et potentiæ, de prædiis tuſticis pupillo litem intendit, Jacobus 
Sandelandius, infenſus ea lite, cedere juſſit; et tutelam ita geſſit, ut fratris 
filio, cui tutor erat, propugnatorem ſe pertinaciſſime præſtaret. Gramus 
nihilominus obſtinatus, j jus proſequi immoderatius auſus eſt; et pupillum, cal- 
lidis artibus, ac juris ſpecie, opimis prediis ſpoliavit. Sandelandius, nepotis, 
veluti fraude circumventi, recenti injuria provocatus, et in vindictam pronus, 
Gramum trucidare conſtituit, in omnem patrandæ cædis occaſionem intentus. 

rumore certior factus, judicum principi exitium imminere, impedire rem 
non deſtitit; et edicto ultra Bodotriam ſummovit, præſenti malo unicum re- 
medium ratus. Gramus paruit edicto, et comitatu non inermi propinquorum 
et clientum urbe exceſſit, ut paratus eſſet, ſi quid adverſarii contra molirentur. 
Unde Sandelandius, ira et impetu, his conſultoribus, abreptus, multiplici 
comparata clientela, intolerandam Grami injuriam amicis expoſuit : qui facile 
in cædem ejus conſenſerunt, et rei aggrediendæ ſignum expectarunt. Cum 
hac manu ſævum atque atrox facinus aggredi eſt auſus, in ſuburbio urbis re- 
giæ. Gramum clientes plurimi deſeruerunt; pauci protexerunt: ipſe obſti- 
natus ad reſiſtendum, magna cum invidia jugulatur.— Actores ſceleris non ſo- 
lum pœnæ exempti, ſed aula et conſpocdtu Regis vix abſtinuerunt. Ingentem 
ea cædes mk in tota Scotia fecit.“ 


* 


From 
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1 , that the King of Stotland was obliged 
10'baniſh'a Judge or the Court Seſſion, in onder d De din vers ware 
nation 

Spottifwoods, MEER p. 391. 88 this event in a different manner. 

© Some two 17 before his [Fintry's] execution, Mr John Graham, one of 
bf hs Senator e College Jaſtics being charged. (becauſe of the buſineſs 

hie made in ror try) to forth of the town, and keep ward in 
1 Strathern, was killed ag he was 50 to the tide at Leith. There had been a 


« queſtion long depending betwixt Sir James Sandilands and him for the lands 
0 of e d a by reaſon thereo a profeſſed enmity among them; and it 
falling out, at the fame me when he was going ng ta Leith, that the Duke of wx 

* +9 accompanied with Sir James, and divers others, was uy 1 
Kar {port in the fands, Mr Tha Graham apprehending that th Ga" pettus 

8 7 made a turn upon that aſcent which is without the gate of che 508 45 
« if he would ſtand there to his defence ; which Sir James taking for a ſort of 
; HY he made towards him, ahd — in conflict, Sir Alexander 
Stewart, a Kain gentleman, ſervant ta the nher of Lennox, 75 killed by the 
pie eſenaly after Mr C6 am by another ſhot was ſtricken 
fell to ound, They 2 Ny 1 We the convoy, 


5 anies ſep wie 77 3 poor — 
neat unto th and, 28 ay M dea, Nie e laid Sir Alex- 
0 page, in 8 of his maſter” $ death. AS 
A man he Aa byk, 5 5 95 born, and deſcended of that ro race which 
FILED JANES ames I. A lon erved as de- 
22 to.t 80 0 mou in TI juſtice-courts, mes L 0 death waited on 
ptai e ewart,, 45 whoſe means he was, preferred. to, be one of the 
nators of the Coll lege df Ja uſtice, in the place of Mr. Robert Pont; of a 
Mer rn wit, and Woe and Nw utterance ; but was exceſſively roud, cove- 
tous, and unhoneſt in his dealings, as app in ſuborning of the notary of 
whom we ſpake, and the fraud which he uſed to Mr Andrew Polwart, Subdean 
+. of Glaſgow, à man of great learning, who being forced to fly into England, in 
+ the year 1884, with the other mini ers that-took, their refuge thither, had in- 
truſſed him wich his living and rent, upon e to be repoſſeſſed when 
the time ſhould change; Jet being returned, and having obtained his . 
could never bring him to fulfil his promiſe; wehereapon, after a long plea at 
© Jaw, not finding an 9 the honeſt man conceived a diſple: ure, and 
died.“ 
wit to eee e I «17 1 
as HIST > 5 Now yg." u. John cles c 151 
Wi ” in 0 
„ Mebvil fays, 4 told bis Majeſty; that 1 would chwſe to take uith me, fon 
4 embaſſy to Denmatk]; for a lawyer, Mr John Skene. His Majeſty faid, 
He judged there wete many better lawyers. I ſaid; He was beſt acquainted 
© with the German cuſtoms, and cquld make them long harangues in Latin; 
a n he was a good true ſtout man, like a Dutchman.“ p. 178. 1 


i 
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He is known for his editions of the Regiam Maje/tatem, and Old Laws of $cot- 
land; as alſo for his treatiſe Ne verburum fignificatione.. It were to be wiſhed 
that his knowledge of Scottiſh antiquities had been equal to his induſtry. r. 
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Note 40. Mr Jobn Preton of Fentenbarns, © 


The King named Mr Peter Rollock, Biſhop of Dunkeld, Mr David Macgill 
of Cranſton-Riddel, and Mr John Preſton of Fentoun, requiring the Lords to 
chuſe the fitteſt of the three to be an ordinary Lord of Seſſion. The Lords 

were ſolemnly ſworn to chuſe according to their knowledge and conſcience. In 
conſequence of this, conjedtis in gileum nominibus, [by ballot], the Lords elected 
Mr John Preſton. The abridger notes, That he was a baker's ſon in Edin- 
2 h, was made a Com 14th May 1580, and afterwards came to be 

4 t of the Court. | 1251 9 


Note 41: Mr David Magill of Cranſton-Riddel.. | 


Robert Johnſton, Rer. Brit. Hiſt. I. 7. p. 231. mentions a. circumſtance con- 
cerning the Court of Seſſion at this period, which is exceedingly ſingular. 
« Hac tempeſtate, totus ordo judicum paucorum improbitate et audacia infa- 
© matus.: inveteravit enim opinio, et omnium fermone percrebuit, pecunioſum ho- 
© minem neminem pofuiſſe cauſe cadere. Alexander Regius [King] Advocatus, acer 
< et vehemens, illam et ignominiam ordinis callide Fry rod a clientibus 
© ſuis pecuniam accepit, quam e pro ſuffragiis, divideret. 
< Hzxc et ſimilia in cauſa fuere, ut totus ordo gravi diuturnaque infamia Jabora- 
© ret. Neque enim aliam ob cauſam, plebs miniſtrorum tribunitiam poteſtatem 
< tanto ſtudio proſecuta eſt, niſi ut in concionibus audiret judicum officium male 
ac flagitioſe exexceri, judicia turpia ac flagitioſa fieri.” | 


Note 42. Sir James Wemyſi of Bogie. 


From 24th February 1604 to 19th June 1605, there is a blank in the regiſter. 
Many leaves have been loſt out of it. During that interval it would ſeem that 
Bogie, Wrightslands and Craigtoun, were admitted in the room of Myrecairnie, 
Auldbar, and ſome thi & peril, whom I cannot diſcover. _ 75 


Note 43. Mr Thomas Hamilton f Preſtonfield.. 


The manner of his trial is particular. The Chancellor, in: preſence of the 
Lords, appointed him next day to open and explain the I 2, C. d. Teftibus, and 
to diſcourſe upon it in Latin, and then to reſume cauſes, and give his opinion. 
Then follows, 29th May 1607, The faid Mr Thomas: compeared'; and after 
reading J. 2. and gloſs thereof, having exponed it in Latin be the ſpace of a 
quarter of an hour ;” and having alſo reſumed ſome cauſes, and given his opi- 
nion, he was. admitted. He took an oath, That, neither directly nor indirect- 


ly, he had procured the place by gold or ſilver. | | 


Note 44. 


r ne aug dee 4.1. Sir Genn. ä 


3 apt) 10 43>, #1 


' letter requires the Lords. to take trial ot his — — and 
thoſe of Mr Peter Rollock of Piltoun, and Mr Thomas Henderſon, Advocate, 
and to. admit the beſt, qualified. Sir Alexander himſelf is admitted. Upon 
other occ ke tho e. n the 


bone Cy Toy h ns e . 
; Note 46. Peter Rollock of Pittoun.- 


He had 8 ly removed when Biſhop of Dunkeld, that the number of 
extraordinary, Lords might be reduced to four. He was now readmitted upon 
the King's letter, wich a. ſpecial proviſo, That this eld not * for 

IMG? a ma extraordinary Lord. if 


"Now, a6, Yi Cid Murray of Elibank.. 


: e zaled with e of his eee. — 
r a8 they had of them,” . | 


* | Note 47," Thomas Hamilton, Halte, Los Bling, ee | 


* 1 55 bers admitted an advocate; 1 592 he was made an ordinary Lord 
of Seſſion; 1595 King's Advocate, and one of the Oday} 1612 Lord Re- 


giſter, N of State, and King's Advocate for life; Lord Binni 
215 Byres; 1616 Preſident of the Ea of Seffion ; An of Metros; 


1627 rl of Haddington, and Lord Privy Seal. He died ia 1637. 
In foro ſummum ayQoritatis atque eloquentiæ gradum obtinuit ; et multa 


fructuoſa prædia, fine injuria cujuſquam, poſſedit. N. Johnfton, Rer. Brit. 
2 1. 8. P. 244. He made rent pare of fortune out of the mines in his 


51 


ba 1 ² ˙ wings: 5 = : 


„ Plus nulli Fortuna dedit de gente Britanna, 
« Fortunam nemo tam r ein 


He drew up Deciſions of the Court of Seffion, from 1 ela tt July 1664; MS... 
Advocates Library, His manuſcript collection of charters, &c. are well W 


Note 48. Sir George Ereſtine of Innerteil... 
He drew up ſome decifions of the Court of Seſſion, while he ſat on the bench. 
Note 49. Sir Alexander Gibſon of Durie. 


| Of him Me Robert Burnet of Crimond thus ſpeaks, in his preface to C 1 
De Feudis. * „ 24 annorum, und 
0 


3 


* 
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quando honoris cauſa, e 3 em " 
me deprehenſum niſi occupatiſſimum in jure Civili, et doQoribys juris gyol- | 
< vendis;/ jus enim Scoticum in ſerinio peQtoris geſtabat, ve. ue eonjicls' in jure 
Civili cum jure Scotico maritando. ? ' on 

He drew up!“ Decifions of the Court of Seſfon from 2 15 162 1 to 16th 
July 2642. They were" pubhmed by his grandſon Sir oder Gibſon, 
with an approbation of the Court. Ats of Se » 6th July 1638; * Wie 85 A 0 


Note 500 86 Bar, Nef of Muli, | 


Second ſon of Dr John Spottiſwoods, Archbiſhop of St Andrew's Bet 2 
cellor of Seotland. On the 1ſt of November 2633 he was choſen Preſident of 
the Court of Seſſion, upon the King's recommendatio w: he continued to exer- 
ciſe that office till the end of the year 1637; when, being obnoxious" to the 
leaders of the popular party, and dag ta take the co „he abſtained 
from attending the Court: In 164r he was declared one of the incendiaries, or 
evil counſellors. The Parliament of Scotland, in * 2235 addreſſed the ag 
that Sir Robert Spottifwoode might be removed from Shout Bout bis perſon. 
1645 he was made Secretary of State, in the room bex my of Lanark. He 
attended the Marquis of Montroſe i in his. unfert t qwards the Tweed 
2 the battle of Kilſyth. He was taken pri ber at fe ch rout A monr 

augh, 15th Auguſt 1645. A ſtatute bad. heen made in June 1644, W e- 
clared. tha raking vp arms againſt the om and eſtates of Scotland to be 
treaſon; on this ſtatute Sir Robert d, and found guilty, by a 2 
of n 16th January 1646. The Parliament ordered bim ta. be be- 
headed. 2 ſentence uu executed at. the een, of Ando can 

. 164 oi 
| The Earl of Calblis, Preſident of the Court which ted, 4 ding, -didented 
the ju 5 dreh „in virtue of his office, he figned N 
is mentioned by Sir John Niſbet of * who was 0 ene for Sir Robes 
in an elegy on his death. 4 ib gest , mel! * 


« Teſtatus ſcripſiſſe manu non meme plac vis aun. 1 inks 7 " | 
_ Quodque aliis fruſtra diſplic - hog on aun o K 
The particulars of bis. trial, and. b e bro fn * 44 . 
life, prefixed to his Pradics of the Law of Scotland, publiſhed E 4 


his — Mr John Spot woode, advocate. 
Note 5 I. Sir Jobn Hamilton 7 Magdalew. 


"nil + Fr 1% 91 


The LIN of ts Court 7 Seffion, Hol 17th May "1698 to 2d "February 
1626, are loſt ; ſo that it is prabable that this catalogue is not altogether com- 
plete during that period. Sir John Hay was on 27th July 1622 admitted Clerk- 
Negiſter. It is probable that he was a Lord of Sefhiori long before; but the 
0 SE i ndl ine funk i 


4 7 


75 : Note 


| 1. D — ir denial Nair 3 Mora 7" 
P error NS 
Note 33. Sin Genn bee if Me. 


os fome Hogs; of * See r 1 he, fat on the 


e "Ni 34 8 Auel ub dia. 


it had been PatſadTudgy in Keland, Ele wit knighted for n fog eſt 
7 71 Chart 7 1. the meaſure of a, N out a commiſſion ander the great ſeal for 
the ſurrend 


'of tithes M's Archbiſhop Laud, 224. 235: During. a 
few years he was. Secretary of dr, for 8 2 2 T1 
4 ee Vote 35. Lord Blue, at | F 


The reader will obſerve; tir ahh time there was a tral change of the ex- 
traordinary Lords. The reaſor affigned for this by the King, in making the 
new nomination, is ſingular. He ſays, That at the time of bis appointing the 
extraordinary Lords now diſplaced, © we declared our reſolution to change them 
* after ſome reaſonable ſpace 3 though we do acknowledge that they have very faith- 
© fully behaved themſelves in that which did concern their charge; for which we 


WM pore rare fy won err r ww ay gh 
c. 


7 LEE 
* ag , 


ttt dürre tt | Nate 56. Sir Jabn Seat of Sata. if" d 140 


: Has — the his ll informed ſatire, The er Kate e the Scots faateſ- 
men, lamo, 1754, than for his patriotic labours in — — publication of 
the Theatrum Scotiæ. Concerning this, ſee many curious . though 
aſſectedly 8 in the preface to the Theatrum Scotiæ by the younger Bleu. 
He: was alſo at the expence of printing the Deliciq Poetarum Scotorum., 2 vols, 
24mo. 1638. There is a MS. volume of er Nen. un learned * in 
the pepe dp: 8. Lie m. 


5 40 5 


7 on ; e. LL 7 5 1 
Note 58. Sir James Hope of Hopetoun. 483 46 


e 


In 80 of an act of Parliament 1649. the following nine judges were 
oved for what was then termed malignancy ; Inner peter, Orbie/ton, Carmichael, 
Tala, en Durie, Lee, Newton, Earl ITS ann the 
rhament 
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Parliament appointed Hopetoun, Breemball,{defigned- in the reſeinded acts Get 
ltr), Sotbbal, Frd, Clerkington, Libbertnn, Brodie, Hartree,Ceſuck, Earl of 
Caffilis. It does not appear that Ceſtock ever took his feat. 


Note 539. | George Smyth, EM, 


The falary of an Engliſh judge was L.6bo Sterling; of à Scots judge 
L. zoo; the three Clerks of Seſſion had L. 200 each; the Clerk of the Bills 
L. 200; Director of the Chancery L. 100; Clerk of the General Regiſter. of 
Hornings, L. 100; Clerk of the General Regiſter of Seiſins L. 100; Receiver 
of the Fees L. 140; Doorkeeper L. 40. Thurlees State papers, vol. 4. p. 528. 

The Engliſh judges, on the gth November 1654, wrote a letter to Jud 
Smyth, one of their number, then at London, praying; that he would deal with. 
the Protector, That ſome of the Scottiſh nation may be added to their num-. 
© ber.” me 27 72798 N en ee ee 

There is a tradition, that equaljuſtice was adminiſtered by the Engliſh Judges, 
during the uſurpation ; and for this an invidious reaſon is aſſigned, That they 
were kinleſt, and unconnected with the payie of Scotland. The following 
letter from General Monck to Secretary Thurloe, Thurloe's State papers, vol. G. 
p. 65. may ſerve to ſhew; that they were ſometimes thought to be influenced by. 


other conſiderations than thoſe of du. | 
Honouann Sin, - nan nyo gong bot dare erty ach d e G 
Being carneſtly deſired by the Laird of Buchanan (who is one that hath been: 
very faithful and ſerviceable to us) to write to you in his behalf, I make bold: 
to acquaint you, that his Highneſs, about two years fince, was pleaſed to grant 
an order do the Judges in favour of Lieutenant Oſborne, between whom and 
the ſaid Buchanan there was a ſuit depending, whereupon a decreet was paſſed 
againſt the ſaid Buchanan; which truly 1 am perſuaded, if his Highneſs had 
been rightly informed, he would not have done: for I am perſuaded, if it had 
not been for his Highneſs's order, the buſineſs would have gone on Buchanan's 
| fide. And all that he now deſires is, that his Highneſs would be pleaſed to 
grant an order to leave it to the Judges to proceed upon the hearing of the 
whole, according to juſtice, and the laws and practice of this nation; for the 
procuring of an order to which effect, I intreat you to ſtand the ſaid Buchanan's 
friend to his Highneſs, he being both an honeſt and diſcreet gentleman, and one 
who hath carried himſelf fo faithfully to the preſent government, that I know. 
few deſerve better, notwithſtanding ſome hard dealing he has bad from us. 


* I remain, Oc. 
Dalkeith, 17th February 1655-6. 7 - 
| Note 60. Mr John Swinton-of Swinton. | 225 
He was appointed one of the Council; but continued for ſome time after to 


ſit as Judge. This occaſioned Lord Broghill, Prefident of the Council in — 


THE LORDS OF SESSION; ©& & '. 


and, to write to Secretary Thurloe in the following terms: Some of the 
* Judges ſtick not to ſay, that acting in two capacities does not only overawe 
© ſome that ſit on the judicial bench, but that thereby the number of Scotch 
Judges does exceed the number of the Engliſh ; whereby the words, according 1% 
equity and good conſcience, which are indeed the only words in their commiſſions. 
that give riſe to bring the laws of Scotland to the laws of England, will be 
© rendered uſeleſs ; for all thoſe who are Scots are much averſe to that expreſſion, 
© and plead hard to * the Judges to the known ſtatute-law, vol: 4. p. 524.” 
This is a very remarkable paſſage. -_— reader will — that, under the 

etext of judging according to equity conſcience, there was an intention 
of abroguing he law of Scotland, 5 that of England in its 

ce. N wy 7 | | 


| Note 61.. Mr Andrew Ker. | 


Lord Broghill thus writes to Secretary Thurloe : Since Colonel Lockhart 
* and Mr Swinton's being made of the ci] here, the Court of Juſtice have 
had but five Judges to _ on that duty. By their commiſſion four is a 
* quorum ; and by the rules of the Court, it confiſts of two houſes, the one 


* termed the outzoard, and the other the inward-houſe. This cannot have leſs 


© than four; that never had more, neither can it have leſs than one.” After 
having deſcribed the manner of proceeding in the Outer-houſe, he adds, The 
Judge of which houſe-ought to be an able man, both of parts and body, the 
* work requiring good intellectuals and experience, as well as corporal ſtrength. 
For want of ſuch a one, all cauſes of late, which properly are to be deter- 
mined there, have been brought into the Inward-houſe, whereby four were 
employed in what one might have done; and ſo the people had not that ex- 
peditious juſtice. which was requiſite and uſual; and thereby, as ti Judges 
inform me, there is at the preſent near 50000 proceſſes depending t. This 
great ſtop of juſtice made the Council eſteem it abſolute duty to remove the 
« cauſe thereof, by reſtoring the Outward-houſe, and placing a fit perſon to diſ- 
charge the burden thereof; which they have done this day, not being able any 
© longer to delay it, the Judges themſelves in effect declaring the. great necefli- 
„ty of it. The man they have pitched upon is Sir James Lermonth of Balco- 
©. mie. And becauſe it was found, few fit perſons of the old Lords of the Seſſions 
< were willing to act, and that ſuch as were had had. ſome private meeting 
among themſelves, when they reſolved, none would accept a judge's place, un- 
6. leſs it were for life, or good behaviour, whereby they would, as much as in 
them lay, have ſet the dice on the Council; it inclined the Council the more, 
not only to chuſe Sir James Lermonth, as having been free from that engage- 
* ment, and willing and able to aft, but alſo (to let all the other] ſee we 
© were not, nor needed not, be bound up to their: order) to elect, for another 
Judge, one Mr Andrew Ker, r who the General and ſome. Fo the 
| | Judges 


— — — — 


1 This is incredible; probably there is a miſtake in the printing, and that 30000 is put for- 
bee | 
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* Judges aſſured the Council was an able godly man, and had by divers aQtions 
* evinced his ſincere affection to the government. To which, as a further rea- 
* ſon for their ſo doing, may be added, that the duty of the Outward-houſe 
would have deterred any one man from accepting it, had he not ſeen an able 
© aſſociate, who might from time to time have eaſed him therein: for though 
there is one Scotchman now upon the bench, viz. the Lord Southhall, yet h. 

is wholly unable for that work, and would not undertake it. Beſides, we 
* underſtand there are ſome things againſt him, which poſſibly will ſoon invite 
them to lay him afide. I did acquaint the Council with a part of my Lord 
* Lambert's letter to me, relating to the Judges; which imported, that we 
might ſpeedily expect to hear further therein; and that in the mean time, if 
© poſſibly, we would delay electing any. But the neceſſity demonſtrated by the 
Judges, and viſible to the Council, joined with the impoſſibility of having any 
* from England able to do the work of the Outward-houſe, made them proceed 
to that election at the preſent ; which will not hinder the receiving of any 
© from Pr if ſent ; and indeed at leaſt one eminent man from thence will 
be neceſſary; which, I beſeech you, Sir, be pleaſed to mind.” | | 


Note 62. Mr James Dalrymple of Stair, 


Recommended by General Monck. Letter to Oliver Cromwell, Edinburgh, 
23d June 1657, Thurloe's State-papers, vol. 6. p. 367. © I make bold to men- 
tion to your Highneſs, one Mr James Dalrymple, as a perſon fit to be a Judge, 
being a very honeſt man, a good lawyer, and one of conſiderable eſtate. There 
is ſcarce any Scotſman, or Engliſhman who hath been much in Scotland, but 
know him; of whom your Highneſs may inquire further concerning him.” 

The manner of his appointment is fingular, as appears from a letter of 
Monck to Cromwell, June 26. 1657. + Thurke, vol. 6. p. 372. The letter 
being curious on many accounts, is here inſerted. I am appointed, by your 
« Highneſs's Council here, humbly to acquaint your Highneſs, that ſome few 
* weeks ſince, the Lord Southhall, who was one of your Highneſs's Commiſſio- 
© ners for adminiſtration of juſtice to the people in Scotland, having departed * 
this life, and it having pleaſed God now to take away from us the Lord Bal- 
© comie, another of the ſaid Commiſſioners, who died this forenoon in the Houſe 
ok the Seſſion of the ſaid Commiſſioners, whereby the number of the ſaid Com- 
< miſſioners-is become ſo few, that here are but four of them now upon the 
© place, which is the leaſt number that can, by their commiſſion, act in the 
6 — and the conſtitution of the judicature being ſuch, that in an 
© Outer-houſe, which is ſtill in uſe for judging of matters, not of ſo great mo- 
© ment or intricacy, as that either party concerned would inſiſt upon having the 
£ judgment of the Judges of the Inner-houſe in them, one of the Judges would 
determine and adjudge in many civil cauſes, which did ſpare much pains to 
the whole judicature in deciding of cauſes of leſſer importance, and without 
which, proceedings would be too flow. But this death of the Lord Balcomie 
© hindering now the keeping of the Inner and Outer-houſe, which is that whole 
* judicature together, the quorum now left here being barely competent — the 

ö Inner- 


* : * 
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*/Inner-houſe ; and it being the time of the Seſſions, which continues bot for 
the months of June and-July, the next Seſſions not beginning till the 1ſt of 
November, and great numbers of people being attending the diſpatch of their 


cauſes there depending, your Highneſs's Council here found themſelves in a 


ſtrait, becauſe they apprehended, that, as it is neceſſory, for the carrying on of 
©. juſtice to the people, another Judge ſhould be appointed, who is very able in 
© the laws and practice of proceedings here, to keep the Outter-houſe, wherein 
© the Lord Balcomie did frequently fit, having been one of the ableſt for it; ſo 
they would be very unwilling to place one in ſuch a truſt, without your High- 
© neſs's expreſs orders and appointment, if the adminiſtration of Fuſtice, which 
they are, by their inſtructions from your Highneſs, appointed to ſee duly ad- 
* miniſtered, could be otherwiſe effeQtually proceeded in without intermiſſion. 
| Vet, believing it to be your Highneſs's intention that they ſhould ſupply 

-« ſuch a preſent exigency, in a time ſo preſſing, they bethought, and have pitch- 

ed upon a perſon of eminent abilities, namely, Mr r- Dalrymple, an ad- 
vocate, of whoſe qualifications and good affections they have ample ſatisfaction, 
© to be one of the ſaid Commiſſioners, for adminiſtration of juſtice, at the ſame 
* falary which the Lord Baleomie had, being L. 300 per annum, according to 
the eſtabliſhment of Scots Judges; of which choice they humbly crave leave 
to defire your Highneſs's approbation.” - CEC (ERR 3 
Note 63. Sir Archibald Jabnſtane Wariſſoͤn. 
le was appointed during pleaſure. This nomination could not be agreeable 
to Lord Broghill, Preſident of the Council in Scotland; for he thus writes to 
Cromwell: Part of the remonſtrators are led by the Laird of Wariſton, and 
Mr James Guthrie, who are bitterly averſe to your Highneſs's authority, if 
not to, any. Indeed, by as much as I can recolleQ, after ſeveral diſcourſes 
and meetings with the Lord Wariſton, and Mr Guthrie, thoſe of their judge- 
ment are, as I may call them, Fifth-monarchy Preſbyterians ; and, according to 
their principle, ſetting aſide ſome little ſhew of Preſbyterian diſcipline, which 
« yet they allow none to practiſe over them, but would practiſe it over all others, 
they are nearer a cloſure with the late Allhallows men, Fifth- monarchy men, 
* who had raiſed diſturbances}, than any others.” Thurlee's State-papers, vol. 4. 
. Fi James Sharp, afterwards Archbiſhop of St Andrews, gives the following 
account of a converſation he had with Jones, one of the regicides, concernin 
Wariſton: He came to ſpeak of Wariſton. This day, faid he, we have had 
an hour's ſpeech of Wariſton ; we have not much to do in our houſe, the 
<. Upper-houſe] ; and it ſpends our time to hear him: he would be a fit mem- 
© ber of the Lower-houſe ; for he would be always ſpeaking. I told him, I had 
heard of Wariſton's late declarations againſt Valentines, and a ſtage- play, lately 
* ated by Sir William Davenant : he laughingly ſaid, We have ſome ſuch ſto» 
ries now and then. tee | 

'* Then ſpeaking of Wariſton again, he ſaid, That at the appointment of the 
* laſt faſt, he had a ſpeech of an hour long, which he read off his note-book, as 
10 * uſually 
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« uſually be doth, againſt the faſt ; and yet, in the cloſe, he concluded poſitive- 


6 * it. Lord Jones added, You need not think that Wariſton, by his 
* ſpeeches, will turn the houſe round. I perceive,” ſays Sharp, he hath,” by 


© his ramblings, diſcovered his weakneſs, and loſt his repute {tthem; and 


© it is like, if he hold on, that he will ſerve for interludes in houſe, as 
Cochran did in the Houſe of Commons in the other Parliament. One told me 
this day, that a Parliament-man had faid to him, that there was not one of the 
Scots members who did ſpeak, or could ſpeak in their Houſe ;/ but there was 
one in the other Houſe was always ſpeaking to little purpoſe.” Leiter to Mr 
(09 4 Douglas, 22d February 1659, MS. in the Library of the Church "of Scot- 
| following letter from the ſame perſon is on many occaſions exceedingly 


curious. 


« As for Wariſton, I have a letter of his to Lauderdale, by the laſt paſt, bear- 


ing, that Monſieur Morus had wrote to him, per ſanctam permiſſionem 
rum poteſtatum, that he ſhould have his pardon, and be received into ſpecial fa- 
* your and truſt, if he did not obſtruct the entry of the King; and having, in 


* his confuſed large way, given him a deduction of the particulars of his car- 


© riage, diſclaiming acceſſion to the King's death, and taking his great reaſon 
from the examples of Daniel and Nehemiah, who being captive, accepted of 
© the call of their oppreſſors, that they might be in capacity to deal for the ſer- 


vice of, and relief of their country, he does conclude with a defire that the 


Earl of Lauderdale would interpoſe for his pardon and reception into his Ma- 
© jeſty's favour, and reſtoration to his place, engaging all fidelity and loyalty 
to his Majeſty. My Lord Lauderdale will be loth to undertake ſuch an em- 


« ployment as he would put upon him; and if he expects to keep his place, or 


be received into favour, ſure he is much deceived. The King bears no good 
will to any of that party; and for him, if he eſcape ſomewhat elſe than 
the loſs of his place, I believe he will have good luck.” ' Letter, 2d 
1660, Mr James Sharp to Mr Robert Douglas, in the Library of the Church of 
Scotland W. OT hes 


The Earl of Middleton thus writes to Sir Archibald Primroſe; Clerk-Regiſter, 


3d February 1663. Mr Secretary Bennet, my Lord Dumfries, and myſelf, 
+ were taken up this whole day with examination of Wariſton, and ſome others. 


He pretends to have loſt his memory, and fo will give no account of any 


thing. He is the moſt timorous perſon that ever I did ſee in my life, and 
« pretends he can do the King great ſervice, if he will give him his life, in put- 
© ting the regiſters in good order, and ſetting the King's prerogative from old 
records. MS. Advocates Library. e 
See Warriſton's character, drawn by his nephew Biſhop Burnet, Hi/tory of his 
otun times, vol. 1. p. 28. and an account of his execution, ibid. p. 203. It is re- 
ed by Mr Woodrow, in his Hifory. of the Church of Scotland, that Warriſton's 
moirs, drawn up by himſelf in the form of a diary, are ſtill extant. If they 
are extant, they well deſerve to be publiſhed ; for he was perfectly acquainted 
with the 2 that buſy and intereſting period, from 1638 to 1660. 


| | Note 


% 


THE LORDS OF SESSION. a1 


Note 64. Sir Jobn Gilmour, Preſdent. 


| His character as a pleader is thus drawn by Sir George Mackenzie, Idea elo- 
quentie forenfis : ** Sine ullo juris Civilis auxilio doctiſſimus, raro miraculo, dici 
$ . ingenioque ſuo praxin fori Scoticani juri etiam Romano æquabat. 
Illum jura potius ponere, quam de jure reſpondere dixiſſes; eique appropin- 
quabant clientes tanquam judici potius quam advocato. Quali alter etiam 
Hercules nodoſa et nulla arte perpolita clava adverſarios proſtravit; ſine rhe- 
* torica ;eloquens, fine literis doctus. Oppoſuit ei Providentia Niſbetum, ut 
juſtitiæ ſcale in æquilibrio efſent. Quoties conflixerunt, penes Gilmorium 
gloria, penes Niſbetum palma fuit; quoniam in hoc plus artis et cultus, in 
* iHlo plus naturæ et virium.” It is hard to ſay what Sir George Mackenzie 
means by the antitheſis of gloria and palma. e e ee 
- The bold ſtand which he made in behalf of the Marquis of Argyle, will be 
ever remembered to his honour, n — won 


' | Note 65. Sir Robert Murray. 
The firſt Preſident of the Roya Society. He was the patron of Biſhop 


Burnet, who gratefully celebrates him in the iſt volume of the hiſtory of his 
own times. 2 5 1 . | | * 4; 4 


Note 66. Sir George Mackenzie of Tarbet, removed. 


He was removed on account of the ſhare which he had in the famous act for 
incapacitating by ballot, co called the act for billetting... He was after- 
wards reſtored to favour, as the King's letter to the Court of Seſſion bears, 
27th September 1678: * Confidering how before that, and even in the worſt of 
times, he had, on all occafions, evidenced an entire loyalty and fidelity to us; 
© and that ſince he has not only ſhewed a dutiful acquieſcence to our will, and 
© his grief for the wrong he had committed in that affair, but alſo that he hath 
© laid hold on all fit opportunities to demonſtrate his conſtant duty and loyalty 
to us, and Mection to our miniſter, Lauderdale], whom he had injured; and 
upon narrower ſearch into his deportment, finding, that in the fault commit- 
* ted by him, he was not only induced, but commanded, to it by our then Com- 
< miffioner, [Middleton], and ſeverals of our Principal Officers, as the inftruc- 
| 1 tions ac him, and other authentic papers, have evidently made appear 

unto us,” &c.. . 

In 1678 he was made Juſtice- General; 1681 Lord Regiſter; 1685 Viſcount 
Tarbet ; 1692 again Lord Regiſter ; 1702 Secretary of State; 1703. Carl of 
| Cromarty. He was allo reſtored to his office of Juſtice-General, which in 1710 
he reſigned, upon a compromiſe, to Archibald Earl of ay. | X 


* Note | 


| 
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Note 67. Sir Robert Nairis of Strathurd. 


He was a diſtinguiſhed Royaliſt, and on that aceount ſuffered. a ten 158 im- 
priſonment in the tower of London, from enen 1660. He was created Tre 


| Nairne in 1681. 


Note 68. — of Crinand. | 


He married Rachel Jobnſton, Lord Wariſton's fiſter- Her mother, Eliza- 
beth, was the daughter of Sir Thomas Craig. He publiſhed an edition of his 


| grandfather's celebrated treatiſe De Feudis. He left Scotland at the breaking 


out of the civil war in the reign. of Charles I. and retired into France. See a 
ſpirited and elegant letter from him to his brother-in-law Lord Wariſton, Me- 


morials concerning the hiſtory of Britain, vol. a. 
He was the father of Biſhop Burnet. See his charadter i in the it of the Bi- 


ſhop, by Sir Thomas Burnet. 
Note 69. Mr Janes Rabertn of Bedlay. 


His anſwer to the Preſident, upon being required to take the FR A is 
remarkable: I never had, nor have, any ſcruple to declare as is 2 


« at of parliament concerning the covenant, except I. ſhould, for po Ai I 

* my own conſcience ; ſo let me humbly defire your Lordſhips, that I be Fay ac- 
counted among the refuſers. My great age and ſickneſs may ſhortly make an 
end of my ſervice ; but it becomes me, in obedience to the E an. 


0 and your Lordlhips order, to ſpeak the truth before God. 
Note 70. Mr John Scougal of Whytelirk. 


He died on the th of July 1671. The Lords of Seſſion aſſiſted at his funeral, 
being attended by the «AE and wr iters in , uy Nen, their 
Aces carried before them. een | 3 


i "Mw 11.” , e Nr of po. 


He bad been» page in s. Leonard's college at s. Andrews, Ar his firſt 
admiſſion he was termed Lord Reidie. | | 


e Note 72; $i Famer Dundas of Ariſe, road, TR | 
ne reſigned, becauſe he ſcrupled to take the declaration. His letter to we 
Preſident on this occaſion deſerves to be remembered: did ſome weeks ago 
< ſend a demiſſion of my place in the Seſfion to the Court, which T hope before 
this time is preſented to. the King's Moſt Sacred Majeſty, whereby I am alto- 
0 < gether incapacitated to give 0 tence to the Lords of Seſſion their commands 
put upon me as one of their number. This, I hope, will excuſe me for not 


waiting upon their Lordſhips ; and ſhall intreat their * may believe, 


© that 
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* that though I ſhall no more be able to ſerve them as a public miniſter, yet 1 
hall never omit any thing that ſhall be in wer as a private man, where- 
© by I may witneſs' the deep ſenſe 1 have of their Lordſhips civility and kind- 
© neſs to me while I had the honour to ſit among them which can never be 
forgotten by, c. | | Dae 
| Note 73. Sir Jobn Niſbet of Dirleton. F | 
. „ both in law, and in many other things, chiefl 
in the Greek learning. He was a perſon of great integrity, and always 
firm to the law.“ Burner Hiftory, vol. 1. p. 279. | | 
Sir George Mackenzie thus delineates his character as a pleader : © Oppoſuit 
ei [Gilmorio] providentia Niſbetum; qui ſumma doctrina conſummataque 
* eloquentia cauſas agebat, ut juſtitiz ſcalæ in æquilibrio eſſent; nimia tamen 
< arte ſemper utens artem ſuam ſuſpectam reddebat. Quoties ergo conflixerunt, 
* penes Cilmorium gloria, penes Niſbetum palma fuit ; quoniam in hoc plus artis 
© et culcus, in illo plus naturæ et virium.” | | 55 
Some idea may be formed of his character of a judge from the followi 
paſſages in his works : Nihil quidem a religione judicantis magis alienum e 
© quam Tgrwreayra, ea divino et onni jure vetita, ægre tamen viratur : et quod 
© de Marte, et Venere, et de Vulcani vinculis occultis ſed tenacibus in: fabulis 
* eſt, verum eft de affectibus animum impedientibus, ne verum et juſtum cernere 
poſſit: imo ubi lex et regula haud deeſt, interdum inſtar Leſbiæ, colorea liquo 
© eo torquetur, quo affectus impellit.” De Frodo pecuniæ et nominum. Doubts, + 
7: . 1 have afbeh aryl, WINE I dt women t und U 0 to be 
uniform, and not Leſbia regula, pliable and variable upon pretences of favour- 
© able and not favourable ; d nunquam credita Teucris Caſſandra.” 24th July 
1666, Petrie againſt Rickart. Decifions, p. 12. bo 
Sir John Niſbet was the ſon of Patrick Niſbet of Eaſtbank, Lord of Seſſion 
in 1636. He was appointed King's Advocate, 4th November 1664, upon the 
Jemithion of Sir John Fletcher. He was the laſt perſon who held at one time 
the offices of Lord of Seſſion and King's Advocate . „ 
His Doubts, methodiſed by Sir William Hamilton of Whitelaw, and his De- 
ciſeons,' from th December 1665 to 26th June 1677, were publiſhed by Mr 
Robert Bennet, advocate, 1698. | AI 12S 
There are interpolations in his Doubts. See the title, Reduction ex capite 
lei,” p. 150. where mention is made of a deciſion, © Davidſon againſt Davidſon, 
November 1687,” although Dirleton died in 1678. There can be no miltake as 
to the date of the deciſion; for both the caſe and the argument are ſtated at 
great length by Harcarſe, title, Lactus ægritudims; and the deciſion is there 
marked as pronounced between the parties in November 1687. 2 
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Note 74. Marquis of Man HS .. 
, To diſtinguiſh him from his great predeceſſor, he obtained the more amiable- 
appellation of the good Marquis ; and by that he is ſtill affectionately remember- 
ed in Scotland. . 5 | | - tha 
| Note 75. Sir Peter Wedderburn of Gosfoord. 
He was ſole Clerk of Privy Council. He drew up © Deciſions of the Court 


| © of Seſſion,” from iſt June 1668 to the end of July 1677, MS, His amiable 


character is thus drawn by Sir . Mackenzie: Wedderburnus morum pro- 
bitate judices clienti conciliabat, dicendique ſuavitate eos corrumpere potuiſſet, 
© fi voluiſſet; nihil autem ille in facto, Ie. verum, nec in jure, niſi quod 
© juſtum, pathetice urgebat. Ciceronis lectioni ſemper incumbebat; unde illi 
« dicendi genus uniforme et flexanimum : ex junioribus tamen nullus illum imi- 
< tari poterat, ficut ille Ciceronem ; eloquium materiam, actio eloquium deco- 
< rabat, famaque fugientem proſequebatur.” - 

Fountainhall ſays, vol. 1. p. 48. 3d June 1679, Preſident Stair being at 
London, the Lords, according to their cuſtom, and the warrant given them by 
the 93d act, Parl. 1579, elected Lord Gosfoord Vice-Preſident. Some thought 
that Collington or Strathurd, as the eldeſt ſenators, might preſide, conform to 
© the 93d act, par]. 1540; others, that the King might name one to ſupply the 
« Preſident's place in his abſence, as was done in the 42d act, Parl. 1537.” 


Note 76. Mr Charles Maitland of Halton. 


The manner of his admiſſion is ſingular. The Lords appointed two of their 
number to confer with him concerning his literature ;” and upon their report 
admitted him. | 5] | 5 

2 Note 77. Sir Thomas Murray of Glendoick. 


Concerning the admiſſion of Lord Forret and him, Lord Dirleton thus ſpeaks, 
Deciſiont, p. 71. 72. The King's Majeſty having, by two letters to the Lords 
of Seflion, preſented Mr David Balfour of Forret, and Mr Thomas Murray, 
both advocates, to be Lords of Seſſion, it was moved by one of the Lords, that 
« ſeeing by the law and acts of Parliament, thoſe who are to be admitted to be 


Lords of Seflion ſhould be tried, therefore the trial ſhould be ſuch as is intend- 


© ed by the law; the very notion of trial importing at leaſt a ſerious, if not a 
«. {tri and exact way of trial.” | | 
« This was moved, becauſe that way of trial had become of late ſo perfunc- 
© torious, and dicis cauſa, that it was ridiculous, and in effect a mock-trial ;. 
* ſome of the Lords being appointed to examine thoſe who were named by the 
King, and after they had aſked ſome trivial queſtions, having made report, 
that they found them qualified, albeit it was not only known to the examina- 
tors, but to all the Lords, and notour to the world, that they were altogether 
ignorant both of law and practice, and did acknowledge it themſelves, not 
« daring to expoſe themſelves to fit in the Outer-houſe as Ordinaries, they pre- 


_ « yailing with others of the Lords to go out and officiate for them, as curates.“ 


After 


<. 
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After having mentioned the reaſons for this, Lord Dirleton adds, It was 
« anſwered, That the way of trial that had been for a long time, ſhould be con- 
- © tinued at this time; and that the motion was upon ſome,defign. <3 422 
The mover did purge himſelf, upon oath, that he had no deſign, but to do 
duty; and did atteſt the Preſident [ Stair], that before this occaſion they had 
1 2 often to that purpoſe ; and did repreſent, that this is the fit time to put 
the law and ſtatutes in execution, the perſons named being advocates, and 
© perſons preſumed to be able to undergo the trial ſo that it cannot be thought 
© that there is any thing of deſign againſt their perſons ; that it cannot be denied 
© but the late way is abuſive, and antiquitas erroris, or abuſus, cannot be thought 
and pleaded to be cuſtom ; that in the year 1629, the Lords, by an act of 
© {ederimt, had renewed and ratified all the former ſtatutes anent the trial and 
© admiſſion of the Lords, and ordained them to be obſerved ; that fince that 
time the troubles intervened, and continued long; fo that preſcription cannot 
© be pretended for an abuſe which had occafioned ſo great prejudice and cla- 
© mour. | | 020 
* It was carried, that the examination ſhould be 2s it had been of late; and 
© upon the report of Gosfoord and Craigie, appointed to examine them, they 
, . admitted. Gosfoord was of opinion that there ſhould be another way of 
trial.“ | fe we 7 4 r 


Note 38. Earl of Argyle. 


See Fountainhall, vol. 1. p. 160. The hiſtory of this eminent perſon is 
known ; but it is not generally known that he was a man of pleaſantry. He 
writes thus to Sir Archibald Primroſe, Clerk-Regiſter, iſt September 1663. 
«© You have now,—in your hands, not for ſculdudrie, the old fault of the houſe ; 
© elſe I ſhould not interpoſe, he would make ſhift for friends; but for a leſs 
«* gentlemanny crime, theft; which, if he were guilty of, it needed not come 
* this length: Pray, play him fair play, and not him the only example of 
(for) ſuffering thieves to live near him.” MS. Advocates. Library. | 

r George Mackenzie, King's Advocate, infiſted, that the Earl of Argyle 
ſhould be executed, in conſequence of the ſentence formerly pronounced againſt 
him for explaining the 7%. The ſecret reaſon of this was, That Sir George 
conſidered that ſentence as ſo flagrantly unjuſt, that it could not fail of being re- 
verſed upon a change of miniſtry ; whereas, if the Earl had been tried and 
condemned for riſing in arms, the ſentence could not in all probability have 
been reverſed, unleſs upon a change of government. Of the truth of this anec- 
dote 4 publiſher has been aſſured by the relations of the noble family of 

Argyle. * 5 


Note 79. Sir Alexander Seton Pitmedden, removed, 1686. 


The account which he himſelf gives of this event is curious. There were 
© great pains taken to bring over Pitmedden to the Court- ſide; and the Lord 
; Maitland, then Popiſh, and many r were ſent by the King's Commiſſio- 

- ; \ ner 
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ner to deal with him ; and further preferments were offered, on condition he 
would but forbear to argue for the penal laws. To which he anſwered, He 
was bound by the oath of Parliament to give faithful counſel, as well as faith- 
ful vote; and being impregnable, the letter [of diſmiſſion] was produced againſt 
him; but not till he was acquainted of it, and had refufed even to go to ſpeak 
with the Preſident of the Seſſion, to whom the production of the letter was 
committed. And it is further to be obſerved, that after production divers 
perſons of quality were ſet on him to come back to his place, on condition of - 
compliance in time to come ; and to this -end the King, who had preferred 
Pitmedden to be a Lord of Juſticiary for his-parts, and ſuffering for the Royal 
Family, did forbear to preſent a ſueceſſor to him in the Seſſion till 5th Feb- 
ruary 1687 ; and the Convention of Eſtates, anno 1689, made this and ſome 
other overturning of Judges one of the cauſes of depofing King James from 
his royal dignity. Further, King James, after his exile, was heard, both in 
Ireland and France, to regret his carriage to Pitmedden, and to blame his 
ueen for it. . | 
St Bazil being invited by Modeſtus, by command of Valens the Emptror, 
© to turn Arian, with a promiſe of rewards, and threatened with puniſhments if 
* he returned not, anſwered, Rewards were fit to tempt children, and threats to 
© terrify cowards,” Theodoret, Hiſt. Ecclef. I. 4. c. 17. MS. Notes on the Books 
of Sederunt. 
Lord Fountainhall obſerves, © That in the Parliament 1686, of all the Judges, 
« Pitmedden only, like Athanafius, oppoſed the Court.” Pol. 1. p. 447. | 
I) he King's letter to the Court of Seſſion, intimating his dilmiſſion, bears, 
That © we have removed him for reaſons beſt known to ourſelves.” | 
Lord Pitmedden publiſhed a treatiſe of mutilation and demembration, ſubjoined 
to the ſecond edition of Sir George Mackenzie's Law of Scotland in Matters Crimi- 
nal, fol, 1699. This treatiſe ſhews that the author had read many books. 


Note 80. Sir George Gordon, Preſident. 


A new commiſſion, under the great ſeal, was at this time granted to the Lords. 
On this occaſion Lord Pitmedden, MS. notes. on the Books of Sederunt, obſerves, 
that © it makes their places, which, by act of James VI. were ad vitam vel 
* culpam, become arbitrary; and therefore I oppoſed it, and afterwards found 
the fruits of it, when I was turned out of my place, as one of the num- 
© ber, for no other cauſe, but the oppoſition I made to toleration of Popiſh ido- 
< latry, in the Parliament holden anno 1686.“ 


Note 81. Sir David Falconer of Newton, Pręſident. 


He drew up Decifions of the Court of Seffion, from November 1681 to gth 
December 1685, the very laſt day of his fitting in Court, Fountainhall, vol 1. 
pP. 382, They were publiſhed in 4to; 1701, by Mr John Spottiſwoode ad- 

vocate.. ö ce 
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t Two Lords were appointed to examine him, and report; which they did; 
and he in the afternoon. was ſworn and received. Some doubted how this 
could be done, when the late act of ſederunt 1674 ordains he ſhould fit a week 
in the Outer-houſe, c. Some ſay, the King's letter expreſsly diſpenſed with 
this formality. CLA miſtake. The letter bears, Tce to try]. We ſaw it, 
in October and November 1681, paſſed over and negleQed in the admiſſion 
of Drumcairn and Boyne; only it may be ſaid, they came in by virtue of a 
* new commiſſion from the King to the whole Lords.” Fountainball, vol. 1. 
p. 186. 5 ohne I 


Note 83. Sir Patrick Lyon of Carſe. 


He had been a Profeſfor of Plifoſophy' iti the Old College of St Andrew's, 
and afterwards Admiral-depute. He drew up the Deciſians of the Court of Seſſion, 
from 1682 to July 1687. MS. | , nb 


Note 84. Sir Gearge Lockbarts Preſident. | 
— 17. 1658. He was appointed, during life, advocate to-Oliver:Crom- 
well a 


He was the moſt learned lawyer and the beſt pleader I have ever yet known 
© in any nation; and he had all the lawyers almoſt in a dependence on him.” 
Burnet's Hiſtory, vol. 1. p 370. 25 6 

* Lockartius corpus alterum Juris Civilis, alterque Cicero dici poterat. IIli 
etiam peculiare erat argumenta ſua eo ordine diſponere, ut tanquam lapides in 
* fornice alter alterum fuſtineret : quæ ex improviſo, dum oraret, ei ſuggere- 
* bantur, prompta ſolertia indicabat, aptiſque locis diſponebat. Nihil ab eo ab- 
* ſcondit jurisprudentia, et quamprimum caſus illi a cliente aperiretur, ſua om- 
nia, omniaque adverſarii, argumenta retexebat, et in ipſam — qua de- 
ſinienda erat cauſa, penetrabat. Iracundia, quæ alios oratorey turbabat, eum 
tantum excitare ſolebat; vocem tamen latratu, vultumque rugis deformabat.“ 
Sir George M*Kenzie. | 


Note 85. William Duke of Hamilton. 


«© The Duke of Hamilton, during laſt vacation, was received as an extraordi- 
© nary Lord of Seſſion, in Queenſberry's place; then laid afide. This practice 
* came in with the ſeven months vacance, when Newton was made Preſident, 
.. © and Kemnay a Lord in his place, in May 1682: for they thought it not ſafe 

to delay their letters of admiſſion. till November. Multa cadunt inter calicem 

© ſupremaque labra,” Fountainball. * . 
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Note 86. Mr Alexander Swinton of Merfington 


On occaſion of the two otions at this time, Fountainhall ſays, vol 1. 5 2 ds 
The King divided his favours between the Preſbyterians and the _w 
Cr | 


Note 87. Sir Jon, Maitland Ta. 
Afterwards Eau of Lauderdale. Ware | | 

| Note 88. Lord Pokoarth, h 
Afterwards Farl of Marchmont. | £56 

Note 89. Sir Alnander Campbell Cefnock, - 
By the death of tis elder brother, Lond Fac. afterwards Earl of 

Marchmont. 6 "i 

Note 90. Mr James r e of Nen 

| Afterwards Lord Balmerino. 


"th... 


"The Hiſtorical Notes could not with propriety be continued Soul io © more 
recent period. There is however one circumſtance, relating to the late Preſi- 
dent Dundas, which the Publiſher will be permitted to mention: Preſident Dal- 
2 ſaid, I knew the great lawyers of the laſt age, Mackenzie, Lockhart, 
and my own father, Stair ; n excels them al,” 41 0 


Kilbirny, anno 1580.  Jordanhill afterwards fold it to 
| Fe 
trial for the murder of King Henry. 


enn. cr 
ADDITIONAL NOTES. 
My Famer Scott, Cat. P. 3. 

Ms James Scott, grandſon of Sir David Scott of Buceleugh, and —— 
daughter of Thomas firſt Lord Somerville, was Provoſt of Corſtorphine at the 
time of the Reformation.— He built a manſe there for himſelf, and hi 8 
upon which his arms are ſtill to be ſeen.— He was a man of great integrity 
learning, and was made Clerk to the Treaſury by King James V. He acquit- 
ted himſelf in his office of of Seſſion, with great reputation, as long as he 
lived. His elder brother Sir Alexander, dying when his ſon was under age, Mr 
22 carefully educated him, and bred him to the ſtudy of the law, in which 

was eminent, was made Clerk to the Parliament, and Director of the Chan- 
cery, pro toto tempore vite ſue,” by a writ under the Great Seal, dated 15th 


ug „ He was grandfather of Sir John Scott, the firſt of Scotſtarvet. 
The Provoſt died anno 1563. Douglas's Baronage of Scotland, P. 221. | 


Mr Archibald Douglas, Parſon of Glaſgow. Cat. P. 5. 
HE fold the manſe of the Parſonage, which was fituated u little to the eaſt of 
the Biſhop's Palace, to Captain Thomas Crawford CHO younger ſon of 


yd. Mr Ure's 
Vide Arnot's Crim, Trials, p. 7. for ' his remarkable 


Hiftory of Glaſgow, 


| Mr Thomas Hamilton. Cat. F. 7. 


THIS perſon's deſignation was not Preſtonfield, but Prieſtfield. The lands 
from whence he adopted it, were not known by the firſt mentioned name, till 
after they were purchaſed by Sir James Dick, Lord Provoſt of Edinburgh, (near 
the end of the reign of Charles II.) who, having likewiſe purchaſed ſome adjoin- 
ing lands from the eſtate of the Preſtons of Craigmillar, Gadd al db 


contiguous property Preftonfield. 
Sir James Oliphant of Newton. Cat. P. g. 


THIS family ſeems to have been very unfortunate : « Sir James Oliphant of 
* Newton was created a Baronet 28th July 162g, and on the 3d November 
following made a Lord of Seſſiun. He murdered his gardiner by ſhooting him 
* with a hagbut, and was, in 1632, expelled from the Bench. He had a ſon 
and ſucceſſor; Sir James Oliphant of Newton, born 2oth October 1612, who in 
a drunken fit ſtabbed his mother with a ſword im her own houſe, ſo as to oc- 
* cafion her death. * all his landed 
725 f Proper. 


3 Sued fon ne and he was ee cleftet mae e i the: 
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property, and died in great penury and wretchtedneſs.” Wood"; A 
Modern State of the P of Cramond: ' Scorftarver's Staggering State of the Scots: 
Stateſmen, 139, 140. Gilmour and Falconer's. Deciſions. ad. an. 2663, Regiſter | 


of Baptifms. of Edinburgh. 
Sir Famer. F vali: of Collington? Car. P. 12: 


inſtrumental in ſuppreſſing the. riots of factious lat Waldes 

8 urgh, for which, by an a& of the Town Council, of date the 26th. 

ptember 1677; a coat of armour for his good ſexyices was propined. ant? 
F, the Family of Sir William Binning of Wallieford, by his ſon MC Charles, Binning 

ilmure, Advocate. P. 27. MS. and Records of the. Town, Council of Edinbur, 

Sir James Foulis, third Baronet of Collington, was appointed. a Lord of 4 | 
ſion in 16871, in the lifetime of his father ; t he reſigned. any el 
ware at the Revolution, In the be of the reign. of Qu ueen Anne, he 

appointed. Colonel of the Militia of Mid-Lothian, and one of the — 
of the vy Council. He was alſo a member of the laſt Scottiſh, and firſt Bri. | 
tifh Parkanient.” He married and had iſſue, and died in 1711. 

Sir James had a long conteſted law-plea with bis ep mother, who was alſo. 
the mother of the firſt Earl. of Cromarty. This Lady was provided by her 
contract of marriage with the liferent of whatever ſhould be acquired during its 
continuance ; but the- Lords found, _—— y 1692, that i ſtep-ſon was 

ded in the eftate of Collington money ſhe had bronght, or- had 
required, was ſpent in diſcharging the * * * e | 
have no right to any; part of it. 


Mr James Erfline of: Grange. Cat. P. 16. 
HE refigned his gown in 1744, in expeRation of being appoin inted Secretary. 


62 


of 


Stirling diſtrict of Boroughs. But receiving no appointment to the. office, he 
AAA 


; yy 4 Mr. Andrew Fletcher. Y Milton. Cat. P. 16. 
inted Lord Juſtice Clerk in 1735 ne es 
* 1 J 7357 


| n, but reſigned in 1748, TE I nYe 
OW of Tinwald. He fat on the Bench 43 Years. 


Sir James Ferguſon of Kilterran. Cat. P. 16. 


HE collected the Deciſions of the Court of Selim frum 1738 to 1752, inthe. 
form of 4 Dictionary, nnn 


\ 


1 
* 


2 


” - 8. wy be : a 
= rr G ¹. ee * 
r 


= 2 R 
5 + 12 * 9 * N — * — » 43 . 
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HE was admitted to the bar in 170g; and was made King's Advocate in 1925; 
He repreſented the Inverneſs diſtrict of Boroughs from 1922 to 1737; when he 
was promoted to the Bench. During the troubles. of 1215 and 1745, he con- 
duced himſelf with ſuch prudence and moderation, as to acquire the eſteem of 
all parties; and his humane exertions contributed much to the re-eſtabliſhment 
of peace and order to his country. On the Bench, be was diſtinguiſhed for a : 
deep knowledge of the Civil Law, and an anxious regard: for the adminiſtration  - 
His leiſure hours were chiefly employed in philoſophical and theological ftu- 


N was great grandſon of Sir John Home of Renton, who held the office of 
Lord juſtice Clerk 1663. His grandfather, Mr Henry Home, received the eſtate 
of Kaimes from his George, brother of the Juſtice Clerk. The family of 
Renton is deſcended from that of the Earls of Home, the repreſentatives of the 
ancient C records of the Lyon office. 
Lord Kaimes was born in 1696. He never attended a public ſchool, but 
was inſtructed in the ancient and modern languages, and in mathematical 
ſcience, by a private tutor, Mr Wingate, a man of much ability and learning. 
He came to the bar in January 1723; and he ſeems to have purſued his profet- 
fional ſtudies with much ardour; for fo early as 1728 he publiſhed a volume of 
Remarkable Deciſions, in the preface to which, he pays ſome very elegant compli- 
ments to the then Preſident Dalrymple... His Hfays upon ſeveral ſubjefts in Law, 
which appeared in 1732, exhibit great ingenuity extenſive views, and at- 
or ways hover oo 9 6s his . came out, via. 
Deciſſont of the Court n from its inſtitution to t 1740, abridged 
2 4 ern a 2 ha 
and a valuable acquitition to every lawyer. His. £ ſays concerning Britiſh Anti- 
guities, he ed in the country, whither he retired during the diſtracted 

riod of 1745 and 1746. His Elements of Criticiſm: raifed his reputation as a 
— a ſtudent in the Belles Letires. By the Effays on the * of 


. 
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| Moraliy and Natural Religion, he excited general attention, .and much contro- 

? wverly, havingiinculcated the doctrine · of philoſophical neceſſity. The ſame thin 
had indeed been done by Hobbes, Collins, Hume, and others; but the wor 
ſuppoſed them profeſſed inſidels, and little wonder, though much indi 

was provoked by their writings. A number of criticiſms appeared on this 
work ; and = confounding necefſity with predeftination, complimented the 
author on his maſterly defence of the eſtabliſhed faith, It is related, that a pro- 
feſſor in a difſenting academy recommended the book to his pupils, as contain. 
ing a complete vindication of the doctrines of Calvin, for which he was diſmiſſed 
is office, and excluded from the communion of his ſe&. | 

His biographer aſſerts, that Lord Kaimes, like many other great and Sage 

men, continued a Necgſſarian till the day of his death; — that in a ſubſequent 
edition of his Eſſays. he altered his expreſſions, which, contrary to his intention, 

had given ſuch general offence. * 

Amidſt other ſtudies, that of Agriculture occupied a portion of M time, and 
much information is to be found in his Gentleman Farmer. It is ſaid 
ed his Looſe Hints on Education in his 84th year. He ſeſſed a thy and 
ſtrong conſtitution, great vivacity of wit and of animal ſpirits. Although he at- 
tended conſcientiouſly to his duty as a Judge, he found gies for his various 
literary purſuits, by a proper diftribution his time. As her had no marked 
diſeaſe, but the debility naturally arifing from extreme old age, he went to the 

Court a few days before his death, addreſſed the Judges — told them 
he was ſpeedily to depart, and took a ſolemn and affectionate farewell. , 
He died on the 27th December 1782, in his 86th year. 

His letters of correſpondence with the celebrated Dr Berkeley, Biſhop of 

Cloyne, Dr Butler Biſhop of —.— Dr Samuel Clarke, and other learned men, 
have been carefully preſerved by his ſon Mr George Home Drummond. He 
married —— Drummond, by whom he received the eſtate of Blair · Drummond. 


A Catalogue of his works may be with ſome propriety annexed. 


1728. Remarkable Deciß ons of the Court of Seffion from 1716 to 1728. 1 vol. folio, 
1732. Eſſays upon ſeveral ſubjecta, viz. Ju tertii Bengicium cedendarum aGionum ; vinco vin- 
centem ; and Preſcription. 1 vol. 8vo. 
1741. Decifions of the Court of Seſſion, from its firſt Inſtitution to the year 1740, abridged and 
digeſted under proper heads, in the form of a Dictionary, 2 vols folio, 
1747. Effays upon ſeveral ſubjects concerning Britiſh Antiquities, 1 vol. 8vo. 
'2751. Effays on the Principles of Morality and Natural Religion, 1 vol. 8vo, . 
1757. The Statute Law of Scotland abridged, with Hiſtorical —_— 4 vol, dv. 
1759. Hiſtorical Law Tracks, 1 vol. 8 vo. N 


1760. The Principles of Equity, 1 vol. folio. - | 

4961. Introduction to the. Art of Thinking, 1 vol. 12mo. 
+ 4762, Elements of Criticiſm, 3 vols 8vo. 

1766. Remarkable Decifions of the Court of Seſſion, from 1980 to 1762. l wat folio, | 

1772. The Gentleman Farmer, being an attempt to improve Agriculture by Rs it to the 
— teſt of rational principles, 1 vol. 8 vo. : 
1773. Sketches of the Hiſtory of Man, 2 vols 4to, | | 
* Elucidations teſpectiug the Common and Statute ts of Scotland; 1 vol. $vo. 

80. Select Deciſions of the Court of Seffion from 1752 to 1768, 1 vol. folio. 

4 — 4 Looſe Hints upon Education, chiefly concerning the culture of the Heart, l vol. 970. ; 


la the Efays Phyſical atd Literary, publiſhed at Edinburgh, are Papers On the Laws of Motion, 
* the lege of te Plowing, and On Evaporation, all written by Lord — 


PINE 4, Aalen, Ila of Bankton: Cat. P. 17. 


"HE : publie a ico th Ls o Std, in ee. 


nom become ſcarce. / 
e Cat, p. 17. 


* 1 


ent as a Judge: —Mr Sheridan, in his Diſcourſes upon Engliſ Oratory, 

of his Lordſtyp : I met with @ very extraordinary inſtance at Edin 

* Burgh, in. a Lord of Se on, who, though he had never been out of Scotland, © 
merely by his own pains, without rule or method, only _ with 

* ſuch En glihmen as happened tobe thre and reaing regularly w th ſome of 
* the principal actors, arrived even at au accuracy of eee and pot hve 
not the lealt tinQure of Scottiſh intonation.” . a 


Mr Robert Dundas of drnifln. 2 P. 15. N 


: 


© ; 


HE was diſtinguiſhed for his elegance as an orator, and a moſt — de- 


. 


OF this etainent man,.s.uhamaBer.in.given;dy © modern. Dingrapher of of much | 
ability and learning: urn Mews rey > rho ce nrnke pee | 


public appearances, gave am 
the abilities and genius of his 


His eloquence was copious and animated; 


of his inheriting, in their utmoſt extent, 


5 in argument, he diſplayed — — tempered by a 


« diſcriminating judgment, which gave, even to 2 harangues, 
a methodical arrangement: in conſaltation, he a quickneſs, of appre- 


henſion beyond all example; and his memory, Mhich was moſt fingularly:. 


tenacious, enabled him to treaſure: up, and to produce inſtantaneouſly, every 
+ caſe or precedent which was 2 before him. From 
the period of the inſtitution Court over which he no man ever 


occupied the Preſident's chair, who combined in himſelt fo many of the efſen- 
tial requiſites for the diſcharge of that important office.” 

He was appointed Solicitor. General in,1742, at the age of 29, under the Car- 
teret adminiſtration; but on Mr Pelham's coming into power in 1746, he 
— —— 17 4 he was choſen Member of Parliament for the County of 

h, and in 1755 was appointed his Majeſty's Advocate, which office he 


SED was advanced to the Bench. He died at Edinburgh, x ʒth Decem- 


ber 1787, and his funeral was attended by the Lord Provolt and Magiſtrates, 


the Principal and Profeſſors of the Univerſity, Lords, Barons, Advocates, and Wri- 


ters to the Signet, all in their gowns, A very ſolemn and ang procefion! 


Mr Francis Garden of Gardenflone.. Cat. P. 17. * 


L. rr and poſſefſed a fl , Clear 

a fem ng tous flow of language. He was * inted joint Solicitor along 
James Montgome (no Lord 

Perce penod bis life, FR 


4 — 


ef Baron of Exchequer,) in 1761. 
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being unable from bodily i to ſit long without — ar aakida; In. 

deed, the bent of his mind ſeems- to have-changed to an obje& very different 

from the profeſſion to which he had been bred; In 1768, hows filed with « 

rage (as he ſays himſelf) for eſtabliſhing a manufacturing village at Laurenee- 
kirk in Kincardineſhire, in which he was ſo ſucceſsful, as, in the yu of a | 

dozen years, to ſee it contain 500 fouls; and he obtained 1 

from the Crown, erecting it into a free and. independent burgh of barony. 

He ſucceeded to the > fine-eſtare of Troup by the death of his brother in 1785, 
and reſigned. his gown as one of the Commiſſioners of Julticiary in 1787, on re- 
ceiving a. penſion of L. 200. His health declining, he went to the continent in 

1786, where he reſided near two years. After his return to ne "7258, . | 
he ſeldom. appeared upon the Bench at all. 

There have been publiſhed, in 3 vols.“ Travelling Memorandums, made i in 
a Tour upon the. Content of 8 in the years 1786, 1787, and 1788: 
By the. Honourable Lord Gardenſtone.“ To which are prefixed as a motto. 
theſe lines from Shakeſpeare :— 
| robs 5 my 2 Tin n 
And ſo am come abroad to ſee the world, - S366 

Theſe Memorandums are written in an eafy, amuſing ſtile; and contain 2 
good deal of information and advice uſeful to valetudinary travellers. ; 
A few years before his death, he erected an elegant Temple to Hygeia at 
the Mineral Well of St:Bernard's; on che Water of Leith, which coſt him, it 1s 
. ſaid; near L. 2000. 

A volume of " Mikcellanies in proſe and verſs,” has ap wich his name, 
but oſ which he was not the author, and they are 1 | 
In » ſhore Memoir of his Life, prefized.to the 1 val of his Memorandums, it 
' is aid; that it was in contemplation to have appointed him to the Prefident's 
chair, had not bodily. infirmities overtaken him; e 

rr pe 


Sir David Dalrymple of Hailes... Car. P. 1. 


THIS gen mament of bis country was. the .granifen of Janes; Git; 
Viſcount who was Preſident of the Court of Seſſion, and author of Inftitu-- 
tions of the Law, of Scotland, and Decifions of the Court of Seſſion from 1667 16 168. 
— The. Viſcount's fifth ſon, David, was created a Baronet in 1701, and was Lord 
Advacate r to 1720. He was father of Sir James Dalrymple, who was 
Auditor of Exchequer, and was father of Sir David Dalrymple, Lord Hailes, » 
He was born in 1726, and came to the bar in 1748. He was. raiſed to the 
Bench in 1766, and was appointed-a Lord of falticiary i in 1776. 8 
« His knowledge af the laws. was. accurate and profound, r rin. | 
judgment with the moſt ſcrupulous integrity. In his 
©+minal court, the ſatisfaction he gave to the public could not be 
6. K teptarncls for the Grimznnls his reſpect 


© Jaws, and his reverential awe of the Grain Juags po ay, on — 


* 
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« occaſions; with a eommanding fublimity of thought, and. a feeling ſolemnity of 
© expreſſion, that made condemnation ſeem juſt, as the doom of Providence, to 
_  * the criminals themſelves, and raiſed a falutary horror of erimes in the: breaſt 
ba Feen of thee high office ke held, Ke never 
* us ot the and | | 
© departed from the decorum that becomes that reverend charader; which in- 
* deed it coſt him no effort, to ſupport; becauſe he acted from principle and 
« ſentiment, both public and private. | Affectionate to his family and relations, 
« fimple and mild in his manners, pure and conſcientions in his morals, enlight- 
©. ence and entertaining in his converſation; he left ſociety only to regret, that, a. 
devoted as he was to more important employments, he had fo- little time to 
_ © fpare for intercourſe: with them; | FRY nen Rr MMSE Ag 
He was well known to be of high rank in the republic of letters, and his 
© loſs will be deeply felt through- many of her departments. His labours in 
illaſtration of the hiſtory of his country, and many other works of profound 
erudition, remain as monuments of his accurate and faithful refearch for ma- 
© terials, and his ſound judgment in. the ſelection of them.“ Funeral Sermon by 
Dr Carlyle. 7 1 N 
To ch uſt tribute e added, (to uſe his 
' Fordſhip's own words,) A man he was, to be remembered, while virtue and 
© © literature are held in eſteem among men. Ste Annals of Scotland, vol. 2, p. 16. 
When the number and variety of the productions of his pen are dered, 
- the paſſage of Pliny the younger, in his letter to Macer, when ſpeaking of Pliny 
the elder, may juſtly be applied to the Scottiſh hiſtorian : * Nonne — tibi, 
recordanti quamtum legerit, quantum ſeripſerit, D enn in amis 
*-citia principum fuiſſe? * » | 2 
A lit of his ip's works, as they are not generally Known, is here ſub- 
joined, arranged in order of their publication. * = 
SACRED Poems, or a ColleQion of Tranſlations and Paraphraſes from the Holy Scriptures, by 
_ various authors. Edinburgh 1751, ramo. Dedicated to Charles Lord Hope; with a preface 


of ten pages. * 3 
The. gn of Solomon, Wiſdom. of Jeſus the Sen of Sirach, or Ecdefiaſticus, i m. Edin- 
"IS gb. 1733. 8 8 0 
gelect Biecurtes (in number nine, ) by John Smith, late Fellow of Queen's College, Cambtidge, 
_ - ame. pp. 294. Edinburgh. 1756 with a preface of five pages.“ Many quetstiqus from 
learned languages tranſlated, —and notes added, containing alluſions to ancient Mythology, 
and i the exroneous philoſophy which prevailed in the days of the author, — various inaccura- 
cies of ſtile have been corrected, and harſh expreſſions ſoftened.” | * 
A Diſcourſe of the-unnatural and vile Conſpiracy attempted by John Earl of Gowry and his 
brother, againſt his Majeſty's perſon, at Gt Jobnſtoun, upon the 5th of Auguſt 1600. No 
date of the republication, but the edition and notes ſuppoled by Lord Hailes, I 200. 1757. 
& Sermon, which might have been preached in Eaſt- Lothian, upon the 25th day of Oakes 
1761, on Acts xxvib. 1. 3+ * The barbarous people ſhewed us no little Kindneſs,” Edin- 
burxh. 1761.—A. moſt affecting diſcourſe, adairably calculated to convince the offenders !- 
Memorials and Letters relating to the Hiſtory of Britain, in the reign of James I. publiſhed from 
| the originals, Glaſgow, 1762.—Addrefſed. to Philip Yorke, Vikount Royſton. * From a 
_ - eolleQion in the Advocates Library, by Balfour of Denmyla.“ The preface of four pages, 


* 


The works of the ever · memorable Me John Hales of Eaton, now firſt colledded together in 3 
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vols. Glaſgow, 165; preface of three pages, —Dedicated to William (Warburton) Bishop ot | 
 Glouceiter,—* The edition ſaid to be undertaken with his approbation ; obſolete words altered, 
with correQions in ſpelling and punRoation.” | | 


A. ſpecimen of a book entitled, Abe Compendious Booke of Godly and Spiritual' Sangs, cdl-. 
© TeQtit out of ſundrie parts of the Scripture, with ſundrie of other Balates changed out of pro- 


ne Sangy, for avoiding of Sin and Harlotrie, with augmentation of ſundrie Gude aud God- 


. Balates, not contained in the firſt edition.—Ediabutgh, printed. by Ando Hart.“ 12mo. 
— Edinburgh, 4765. pp- 42; with a gloſſary of four L ang by i fer d MY 
Memorials and Letters relating to the Hiltory of Britain in the reign of Charles I. publiſhed 


from the originals. Glaſgow, 1766. pp. 189. Preface of fir pages, figned Dev. Dalrymn 
- + Chiefly collected by Mr Wodrow, author of the Hiftlory of 2 ard Scotland. Rand- 
ed to Robert Dundas of Arnifton, Lord Prefident of the Court of Geſſion N 


An account of the preſervation of Charles II. after the Battle cf Worceſler, drawn; up by hin- 


ſlelf; to which are added, his Letters to ſeveral-perſons. que. 766, pp. 190. Frumſthe 


MSS. of Mr Pepys, dictated to him by the King himſelf, and municated by Dr Sanby, 


_ * Maſter of Magdalen College. The Letters are collected from various bock j ſome of them 


now firſt publiſhed, communicated by the tutors of the Duke of Hamikon, by che Earl of 
- Dundonald, &c. The preface of four pages, figned Dav. Dalrymple. Dedicated to Thomas 
Holles, Duke of Newcaſtle, Chancellor of the. Univerſity of Cambridge. e 
The ſecret Correſpondence between Sir Robert Cecil and James VI. 15 o. 1766. ; 
A Catalogue of the Lords of Seſſiun, from the Inſtitution of the College of Juſtice, in the year 
1532, with Hiftorical Notes. Suam cuigue—repondet pofteritar. "Edinburgh, 1 767. 4to, | 
The private Correſpondence of Dr Francis Atterbury, Biſhop of Rochefter, and his friends, in 
173, never before publiſed. Printed in 2768, 4.0. A fac-ſfimile of the firſt from Biſhop. 
Atterbury to John Cameron of Lochiel, to prove their authenticity. g. | | 
An Examination of ſome of the arguments for the High Astiquity of Regiam Majeflatem : and 
an Inquiry into the authenticity of the Leger Maleolmi 5 by Sir David ymple, 4to. Edin- 
| burgh, 1769. 5 0778; | „ \ abt} wats 5 £44 
Hiſtorical eee the Provincial Councils of the Scottiſh Clergy, from the earlieſt 
accounts to the zra of the Reformation; by Sir David Dalrymple. - Edinburgh, 1769. gto.— 
Nota, Having no high opinion of the popularity of his writings, he prefixes to this . the 
following motto, Si delectamur quum ſcribimus, quis eſt tam invidus qui ab eo nos 8bducat ? 
fin laboramus, quis eſt qui alienz modum ſtatuat induſſ ria ?! Cicero. wt 
Canons of the Church of Scotland, drawu up in the Provincial Councils held at Perth, A. D. 


1242, and 1269. "Edinburgh; 1969, 4to- pp. 9. 43h; Bag | | 
Ancient Scottiſh Poems, publiſhed from the MS. of George ' Bannatyne. 1568. Edinburgh, 
1770. 12m0. Preface fix pages. Poems pp. 221. Very curious notes pp. 91. Gloſſary, _ 


and lift of paſſages and words not underſtood, pp. 14. 10246 | 
e. Edinburgh, 1772. Joſeriped 


Remarks on the” Hiſtory of Scotland, by Sir David Dalrympl , 
to n RET —_— pp. 284. 12.4. 1 N 
Huberti Langueti Epiftolze ad Philippum Sydneium Equitem Anglum, Accurante D. 

de Hailes, Eq. Ediobor h, 1776, 6e. Jaenbed © Lond Chief Baron Smyth. ; 
Annals of Scotland, from the Acceſſion of Malcolm III. ſurnamed Canmore, to the Acceſſion of 

. Robert I. By Sir David Dalrymple. Edinburgh, 2775, ato. 40 Bb 108 
Annals of Scotland, from the Acceſſion of Robert I. firnamed Bruce, to the Accefſidn of the {7 
* Houſe of Stewart. ' By Sir David Dalrymple. Edinburgh, 1779, 4to. 3.54; 100 
Account of the Martyrs of dmyrba and Lyons, in the 2d century; 12mo. with explanatory = 
notes, Ediuburgh, 1776. Dedicated to Biſhop Hurd. This is a new- and correct Verſion of 
too moſt ancient Epiſtles; the one from the Church at Smyrna to the Church at Phila- 


delghia ; the other from the Chriſtians at Vienne and Lyons, to thoſe in Alia" and” Phrygiaz 
che ir antiquity and —— are yundoubted, .Great part ot both is extracted from Euſcbius's 


.  * Etclebaſtical Hiſtory.— Tbe 


"mer was'frſt completely edited by - Archbiſhop Uſher. Ibe 
\ author of the notes fays of them, with his uſual and fingular modeſty, ** That they will afford 


| _ Jitgle pew or intereſting to men of erudition, though they may prove af ſome-beueft/120,the 


Pa 


* 
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vuſestned reader.” But the eruditton he in theſe branches d fo rare, that this no- 
tice is unnecefſary. They diſplay much uſeful learning and/ ingenious criticiſm,- and breathe 
| the moſt ardent zeal, connected with an exemplary knowledge of Chriſtianity. - , 

N. B. This is the Firſt Volume of the Remains of Chriſtian ng nn | - 
Remains of Chriſtian Antiquity, with explanatory totes. Volume II. Edinburgh, 1798, 1 2mo. - 
Dedicated to Dr Newton, Biſhop” of Briſtol. This volume contains, The trial of  Juftin 
Martyr and bis conpanions : Ppiftic-of Divoyfius, Biſhop of Alexandria, to Fabius Biſhop of 
Antioch. . The trial and execution of Cyprian, Biſhop of Carthage. The trial and execu- 


tion of Fruftuoſus Bilbop of Tarracona'in Spain, and 6f bis two deacons,» Augurius and Eulo- 


ins. The Maiden of Antioch. Theſe* are all newly tranſlated by Lord Hailes, from 
vinart, Euſebius, Ambroſe, &c; The notes and illuſtrations of this volume diſplay a mot 
intimate acquaintance with antiquity; t critical acumen, both in elucidating the ſenſe and 
detecting interpolations ; and above all, a fervent and enlightened zeal, in vindicating ſuch 
— conduct, as are conformable to the word of God, againſt the ſarcaſms of Mr 
ib * ö 
Remains of SA Volume IH. Edinburgh, 1780. Dedicated to Thomas Balguy, - 
D. D. It contains the Hiſtory of the Martyrs of Paleſtine in the 36 century, tranſlated 
from Euſebius. Notes and illuſtrations, in which Mr Gibbon again comes, and more fre- 
quently, under review, The partiality and miſrepreſentations of this popular writer wwe here 
expoſed. in the calmeſt and moſt ſatis factory manner. | | — 
Octavius, a Dialogue, by Marcus Minucius Felis; Edinburgh, 178 1. Preface pp. 16.—Tbe 
akers are Cacilius a Heatheo, Octaviue a Chriſtian; whoſe arguments prevail with his 
riend to renounce. Paganiſm, and. become a Chriſtian proſelyte. Notes and illuſtrations, 


pp. 130. FX 8 l 
the manner in which the Perſecutory died. A treatiſe ; by L. C. F. Lactantius. Edin- 
- burgh, 1782. Iuſcribed to Dr Porteous Biſhop of Cheſter, (preſent Biſhop of Lendon.) 


Preface pp. 3. in which it s praved that LaQtantius is the author. Notes and Illuſtrations, 


L. C. F. LaQtantii Divinarum Iuſtitutionum Liber Quintus, ſeu de Juftitia, 1777. 
Diſquiſitions concerning the Antiquities of the Chriſtian Church. Glaſgow 1783. Iuſctibed 
to Dr Halifax, Biſhop of Glouceſter: . * ih 
It ſeems very probable that the cloſe attention which Lord Hailes appears to have given to 
ſuch ſubjects, was in ſome (meaſure the effeR of the miſtakes and partiality of Gibbon. In no 
done work from 1776, the date of Mr Gibbon's firſt publication, has he omitted to trace this 
unfair and. infinuating. author; but in 1786, he came forth of ſet pong unh the moſt able 
and formidable reply which he has received, entitled, © An Inquiry into the Secongary Cauſes - 
which Mr Gibbon has affigned for the rapid growth of Chriſtianity, by Sir. David Dalrymple 
Edinburgh, 1786 ; gratefully and affectionately inſcribed to Richard (Hurd) Biſhop of Wor- 
ceſter, 4to. In five chapters.” tar oils by Shad 5 
Sketch of the Life of John Barclay, author of Argenis.—gqto. 1786. ; | 
Sketch of the Life of John Hamilton, a Secular Prieſt, 4to, (one of the moſt ſavage and bigotted 
adherents of Popery, who lived about A. D. 1600.) | 
Sketch of the Life of Sir James Remſay, « General Officer in the- Armies of Guſtavus Adolphus + 
King of Sweden, with a head. MIB: . 
Life n. George Leſlie (an eminent Capuchin Friar, in the early part of the fyth Century,) - 


"I , E. 
Sketch of the Life of Mark Alexander Boyd 4m. LT Et 0 
\.. Theſe lives were written and publiſhed ag n ſpecimen of the manner in which a Biographia ' 

u might be executed z and it is likely that Lord Hailes ſelected purpoſely the leaſt 
intereſting. * | | 4 | 
The 1 of Sarah Ducheſs — — —— coÞ, weveresy from her original MSS. 
| — — With a few notes by Hailes, in which he correds the ſplenetic partiality | 
of. her: Grace. yy * 
The Addreſs of Q. Sept. Tertullian to Scapula Tertullus, Proconſul of Africa, tranſlated by Sir 
David Dalrymple, 12m. Edinburgh, 1790. Infcribed to Dt John Butler, Biſhop of Hereford. 
This addreſs contaids many particulars remoting to the Church after the 3d century. The 
tranſlator has rejected all words and phraſes- of French origin, and written intirely in the 
Anglo-Saxon dialect. In the courſe of the notes, many obſcurities of the original, not advert- 
ed to by other commentators, are explained. Some ſtrange inaccuracies of Mr Gibbon are. 


alſo detected, not included in the 3 of his two famous chapters. 


* 


- 
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This was the laſt work of this truly learned, nd uſeful Whether he 
bas left any finiſhed works, is known only to his- friends. This moch only has been heord 
from good authority, that be was engaged, in purſuits to examine the authenticity of the books 
of the New Teſtament. The reſult is laid to have been, that he N every verſe con- 
"tained in it, with the exception of two or three, in the writings of the . firſt N00 centuries, 

lodeed this ſeems to have been an object in all his works 4 for at the end e h of his tranl- 
lations and editions of the primitive.Chriſtian Writers, a table is given of paſſages quoted or 
mentioned by them. 
Lord Hailes alſo wrote Nos. 140. 149. 204- of the work bote the World, publiſhed *. Me 
Moore in 175 5 and 156; and Nos. 2 1. 46. 56. 62. 75. 86. 97,98. of the Mirror. The ad- 
ditional Caſe for Ekfabeth, Co Counteſs of Sutherland, was like wiſe the compoſition of his N 
though it beats the names of Alexander Wedderburne, (now Lord Chancellor,) and Sir Adam 
Fergufſos. It ought not to be regarded merely as a law paper, of bt e 1 ypt but a8 0 . 
illudrative of the hiſtory and. amtiquity af.mavy important points. of * 


tr Themes Ae 2 en a. 75 Ti 


[aint with the dignity. of a Baronet of Great Britain, — nt dated. 19th 
But theſe 


a year of hv yds ſo pul 1 CT DN IANA Od ther 
« fincere regret, w ich only thoſe can hope for, who ham. cconped. the. like 
important flations, and acquitted themſelves as well.” Anon. Biog. 

He was eſteemed a ſound lawyer, and his decifions were given on fuch ſure 
grounds, as to be ſeldom reverſed-by the Court. | 
hs His only fon, now Sir William Miller, has likewiſe had the honour of a ſeat 
| on the Bench (16th May 1795), on * deceaſe of Lord Wr | 
Mr Alexander Lock er og om. dar. F. 2. 

| _ >» — 
HE practiſed at the bar 53 * the higheſt reputation 2 K kiwyer. 

The labours of his pen —— Were incredible, even to > thoſe who knew the 

ſtrength of his conſtitution. He ſeemed to think he could not work too hard 

for his client. During the winter. Seſſion for a long period of years, he always 
roſe at four o'clock in the morning. 
It is believed he had declined a ſeat on the Bench, before his advanced age 

553 of Lord Strichen. He was then in his 

year, It is to be here obſerved, that no vacancy happened on the. Bench 
A Lm the da of Lord Milton in 1767, to that of Lord Striehen in 1 
period of eight years, and the longeſt to be found in 9 
Strichen had fat 45 years, | 
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REFOLUTION IN 1688. 


ORDINER ADVOCATTS SINCE v. INSTITUTION 
OF THE SESSION. * 


Dates, 
7. May 1532. 


a6. Nov. 1537. 


9. Jan. 1561. 
12. March i 570. 


16. March 1570. 
18. Jan. 1573. 

8. Nov. 1574. 
19. March i 574. 


11. Jan. 1575. 
24. March 1575. 


rr 
. — - 


Name. 

Mr Robert Galbraith. 20. Dec. 1580. 

Mr Robert Leſsly. 

Mr Henry Spittell J Eodem die. 
Mr John Lethem. 

Mr Henry Lauder of St Germain. 17. Mar. 1584. 
Mr Thomas Kincraigie. | I. Nor. 1587. 
Me Thomas Majoribanks of Ratho. 

Mr William Johnftoun. 3. July 1587. 

Mr Heary Balnevis. 9: July 1594. 

'Mr John Bethony. 14 July 1596. 

Mr Hugh Rigg. 2. Dec. 1597. 

Mr George Strang. I. Jan. 1604 

Mr Thomas M. Alzean of Cliftounhall. 9. March 1604. 

Mr james Cairnmuir. 7. Feb. 1 605. 

Mr John Nr JI Feb. 1605. 

Mr Henry Balfour. Ji: es. 

Mr W®. Scott. 4 | ? 1 

Mr Oliver Colt. 4. Jan. 1607, 

Mr William Hart. 23. Jan. 1607. 

Mr John Skeen. J Jan. 1608. 

Mr Patrick Vans of Barmbaro. 6. Feb. 1608. 

Mr Joh Ruſſell. 1 March1608. 

Mr John Arthur. 0. May 160g. 


. May 1579. 


3 

Mr John & David M*Gills, ſons to 
umq!* Mr James M*Gill, C Reg“. 

Mr Alexander King, ſon to Mr Alex- 

| ander King, advocate. 

Mr John Hallyday. 

Mr Thomas Hamilton, appeirand of 

Mr Alexander Sym. 


Mr Thomas Nicolſone. 


Mr Robert Lermonth. 
Mr John Sharp, younger. 
Mr Alexander Moriſon. 
Mr James Sandilands. 
Mr Thomas Hope. 
James Hay. | 
Laurence Scott. 
Alexander Cunyngham. 
Mr Archibald Aitchieſon. 
Mr James Lautie, 
Mr John Rollock. 
Mr Thomas Craig, deceaft, 
Mr John Belſahis. | 
Mr David Prymroſe. 


Taken verbetim from Arxuan's Manuſcript Collections, Advocates Library. 


Dates, 
27. Jan. 1611, 


10. Nov. 1612, 


6. Nov. 1613. 


1. Dec. 1613. 


14. Dea 1614. 


14. June 1615. | 
8. Feb. 1647. 


9. Dec. 1617. 
9. Jan. 1618. 
6. July 1622, 
18. Dec. 1654. 
2. Jan. 1655. 
2. Feb. 1655. 


20 Feb. 1655. 
23. Feb. 1655. 
15. June 1655. 
26, June 1655. 

6. July 1655. 
23. July 1655. 


4 Jan. 1656. 


8. Jan. 1656. 


27. Feb. 1656. 
19. Nov. 1656. 
22. Nov. 1656. 
2. Dec. 1656. 


oR DIR ER ADVOCATTS- 


Wames. 


Mr Roger Mowat. 


Thomas Forbes. 
Willam Lyell. 
Mr Robert Nairn, Lo. Strathurd's b', 


3 
Dates. Numer. 
12. June 1656, Mr Robert Burnet, younger. 
18. June 1657. John Greg. 
IIS. Jan. 1659. Mr George M*Kenzie, after Lord Ad- 


* 1661. Mr James Winraham. 


_ 


vocat. 


Weare readmitted the Advocats after- 
mentioned, upon yr ſubſcribing the 
oath of alledgiance, the acknow- 
ledgement of his Majeſty's prero- 

| gative, and y* oath de de, qa 

\ | - + they all took upon y* knees 

Mr Andrew Gilmour. 

Mr John Cunyngham. 


Ditto. 


Sr. Gilbert Stewart. 
James Chalmers. 


9. June 1661. 


4 
Diatet. 


9. June 1661. 


12. June 1661. 


14. June 1661. 
15. June 1661. 
18. June 1661. 
20. June 1661. 


21. June 1661. 


21. June 1661. 


25. June ditto, 
Ditto. 
Ditto. 

17. June 1661, 

29. June ditto. 


3. July ditto. 
4. July ditto, 


16. July ditto. 
Ditto. 

18. ditto, 

20. July ditto, 


27, July ditto. 


30. July ditto. 
28. Nor. 1661. 


'Mr Thomas Henderſon. , 


ORDINER ADVOCATTS: 


g Names, 


William Zeaman. 


Mr Robert Hay. 4 l 


Mr Thomas Murray, after Lo. Glen- 
dvig, & Cl. Reg“. 


Mr Andrew Birnie, after Lo. Saline. 

Mr William Ballantyn. 

Mr John Elliot, elder, readmitted. 

Mr Thomas Nicolſone. 

Mr Arthur Gordon, readmitted. 

Mr David Balfour, after Lo? Forrot. 

Mr David Dunmuire. 

Mr John Muirhead, readmitted. 

Mr William Dundas. 

Mr Roger Hoge, after Lo. Harcarſe. 

Mr David Thoirs. 

Mr David Falconer, after Lo. New- 
t bens; & Aan Lo. Preſident. 

Mr John Ramſay, readmitted. 

Mr Thomas Wallace, readmitted, after 
Lo. Craigie. 

George Lockhart, readmitted.. 

Mr John Colvill. | f 

Mr David Herriot, younger. 

Mr Alexander Straiton. 


Mr George Nicolſone, after Lord Kem- 
/ 


nay. 
Mr William Kintoir. 
Mr james Stewart. 4 


Dates. 


MN Dec. 1661. 


14. Dec. ditto, 
| 


4. June 1662. 
F. June 1662. 
13. Nov. 1662. 


Eodem die. 
LEM 

23. Dec. 1662. 
22. Jan. 1663. 
30. Jan. ditto. 
11. June 1663. 
31. July 1663. 
26. Nov. 1663. 
12. Feb. 1664. 
10. June 1664. 
4. June 1664. 
7. July 1665. 


7. Dec. 1665. 


3. Jan. 1666. 
4. Jan. ditto. 


6. Feb. 1666. 


Numer. ? 
medden. k 


Mr Thomas Murray, younger, Lord 
Regiſter, 22d January 1662. 

Mr William Cunybgham. | BN 

Mr Alexander Munroe, Commiſſer. 

Mr Alexander Oſwald. 

Sir Andrew Diek, readmitted. - 

Mr John Wedderburne, afterw. Clerk 

ef „ bills. | 6 

William Burnet, Sollicitor. ' 

Mr John Craig. 

Mr James Hamiltone, 

Mr John Elliot, younger. 

Mer William Clerk. 

Mr Francis Durhame. 

Mr William Balyie. 


Mr James Hunter. 


Mr Willam Moir. 

Archibald Hope. 

Mr James Does. 

James Douglas, brother to the Earl 

Mr Robers Dickſon, by bil. 

William Riddell, Ton to Sir William of 
| that Ik. 

Mr Alexander Anderftone. 

Mr Roderick Mackenzie. 


Dates, 
20. June 1666. 
22. June 1666. 
5. July 1666. 
10. Nov. 1666. 
13. Nov. 1666. 


24. Jan. 1667. 

26. Jan. 1667. 
2. Feb. 1667. 
u dt | 


11. july 1667. | 


5. Dec. 1667. 


21, Dec. 1667. 
7. Feb. 1668. 


5. June 1668. 
17. June 1668. 
ult. June 1668. 

9. Dec. 1668. 

8. June 1669. 


9. June 1669. 
11. June 1669. 


18. Nov. 1669. 
30. Nov. 1669. 
9. June 1670. 
8. July 1670. 
19. July 1670. 


Iſles ſon, 


i 


- 


80 


ORDINDY WDVOCATTS; 
Names. 2 Daker. Nuyumer. | 
Mr John Stewart. 14. Feb. 1671. Mr George Bannerman Elfeck's. bro-- 
Mr Patrick Meine. 2% 1 
Mer John Baie 27- Inne 1671. Me Richard Douglaſs.” 
Mr Francis Hay. 1 July 1671. Mr Patrick Lyon, after Lo. Carſe. 
Mr Jotts Wiſhart; * ; ; 27. July i67rt. Mr Alexander Swintone. 
Mr James Alkenbead, * + 5. Ian. 1692. Me Robert Winraham. 
Mr Patrick Hume 16. Jan. 1672. Mr William Aikman, Carnie's ſon. 
Mr Archibald Wükie. 24. Jan. 1672. Mr Thomae Bu. 
Mr John Kincaid; 31. Jan. 1632. Mr James Birlbpne. 
Me Robert Colt. 28. Feb. 1672. Sir John Dalrymple, Preſident's fon, 
Mr John Tnglis, by bill. 0 dd aſter K. Advocate, 
Mr Edward Wright. 21, June 1672. Mr Robert Rennet, Grubet's brother... 
Sir George: Gordort of Haddo, after ö. Dec. 1672-, Mr Roderick Mackenzie. 
Lo. then Prefident, and afterwards 15. Dec. 1672. Mr Colin Mackenzie, Lo. Advocat's 
Lo. Chancellor. ; brother... + | 
Mr John Lauder | 2. Jan. 1673. Mr David Cunnyoghame. 
George Gibſone, , | 5. Dec. 1673. Mr Alexander Campbell. 
Mr David Dewar.. _ 10. Ditto. Mr James Borthwick. 
Mr Lining Charteris. 6. Jan. 1674. Mr James Falconer. 
James Fowlis, Colingtown's ſon, aſter 11. Feb. 1674. Mr James Grant. 
Lord Reidford. | rg. Dito. lr James Grew. | 
a Ditto. Mr George Dickſon. 
Mr Wa. Montgomery, ſon to Sir James 10. June 1674. Mr Robert Buchanan, 
| Montgomery. 0% & 20. Jan.) Mr James Binning & Mr Robert Deans 
Mr John Murray, Sir James ſon. 4675. | readmitted. 25, June ditto, 
Mr James Roſs. - - 12. Feb. 1675. Mr John Colvill, | 
4 "OY | Readmitted. 
Mr Robert Stewart, Sheryood's ſop. | 20. Ditto. * 
Mr Andrew Beton, Balfour's ſon. 25. June 1675. Mr James Dalrymple, Prefident's ſon, 
Mr Hugh Wallkce, the Biſbop of the Clerk Sell 


Mr David Dunmuir, Mr Robert Dean. 


— 


Dates. Names. 


24. & 25. ditto. Mr Rorie Mackenzie & Mr Robert Bu- 


29. June 1675. Sir George Mackenzie & Mr Coline hi 


3. Joly ditto. Mr Alen“. Campbell; readaitted. / | 
7. July ditto. Mr Alexander” Anderſos, Mr 


9. ditto, Mr Patrick Smith, readmitted. 
31. ditto. - Sir Cola Campbell, readmitted. - 


l Dates. 


21. Dec. 1675. Mr Charles Gray; brother to my Lord 


7. Jan. 1676, Sir George Lockhart, + 


Sir Robert Sinclar, 
Mr William Weir, * 
Mr W®. Monypenny, 
Mr Edward Wright, 
Mr Archibald Hope, 1 
Me William Dundas, | 
3. Jan, 1676. Mfr Jchn Ballzie, 
Me George Gibſon, 
Mr Thomas Lermonth, - 
Hg&"3 75; 


' * 4 
i. — : 


1 


13. Feb. 1677, | 


1 


ORDINER 'ADVOCATTS. 


Names, 


younger,” 
Mr William Hamilton, 
Mr John Kincaid,” | 
Mr James Hunter, 


„ June 1675. Mr James Borhwick, Mr James Fair-| 8. Jan, 1676. Mr Rote Mackenzie, 7 


Dames. 
23. Feb. ditto. 


6, June 1677. 


8. June ditto, 
13. June ditto. 


21. June ditto, 
13. Nov. ditto. 
28. ditto, 

5. Dec. ditto, 
19. Dec. ditto, 
4+ Jan. 1678. 
10. ditto, 
19. Nov. 1678. 
28. ditto. 
19. June 1679. 
18. July 1679. 


17. Dec. 1679. 

3. June 1680. 
12. June 1680. 
28. July 1680. 


$6. July ins. 


31. July 1680. 


19. Nov. 1680. 


13. Jan. 1681. 


ORDINER ADVOCATTS. 


> 


7 
Names. wy 5 Dates. 9 Names. | 
Mr Hugh Dalrymple, Preſident's ſon, 14. Jan. 1681, Mr James Balfour, ſou to the Lo. For- 
Mr Michael Lumſdane. cot, p.. bill. 
Me George Campbell of Carſgowrie., 20. dito. Mr John Gordon, ſon to Sir Ludovick- 
Robert Hamilton, formerly Clerk, p- Gordon, | Ag 
6 238. ditto. © Me William Gordon, upon petition... - 
Mr James Alexander of Kinglaſſie. 1. Feb. 1681. Mr John Ferguſon. 
Mr Robert Cook. - % F. Nor. 1681. Mr Robert Stewart, jun- 
Mr John Menzies. 20. Dec. 1681. Mer John Mackenzie. 
Mr Robert Blair. 22. Dec. 1682. Mr Alexander Hay. 
Mr William MacCulloch. 76 Jas. 1683. Mr Robert Norvell. 
Mr David Forbes. 15. Feb. 1683, Mr David Drummond. : 
Mr Patrick Lyon, junior. 20. Feb. 1683. Me James Stevinſope. | | | 
Mr George Alexander. 2 Mr Aeneas MacPherſon, pr bill. 
Mr James Boyes 39.March1683. William Gordon,” p* bill 
Robert Nairne, | 6. Nov. 168g. Me Alexander Haigens, pr bill. 
Willian Wallace, the Juſtice Clerk's Patrick Don. 
dad lb. | Mr Alexander Drummond. 
Mr Mark Lermonth. Mr Alexander Gordon. 
Mr Robert Nairne. | Mr James Rentowne. 
Mr James. Deanes, Commilſar of Edio*: - George Moriſon, p* bill. 
John Hay of Murie, upon petition. 6. Nov. 1684. Mr James Naſemith. 
Sir John Maitland, the Sh. Depute's}- 8, Nor. 1684. William Scott of Bavila. 
ſecond foo, F bu. ] 7. M, 1684. Mr Archibald Colquhoun, who died! 
Sir William Baird, my Lo, Newbyth's| 
ſon, p* bill. a ö 2. Dec. 1684. 
Mr William Hogg, pr bill. 10. Dec. 1684. 
Mr James Euſtruther, ſon to Sir Philip [| 14. Jan. 1685. . Mr Alexander MacLeod. 
of. yt Lk, after Clerk to the Bills, [|16. Jan. 1685, Mr James Ogilvie. . | 


Dates. 
21. Jan. 1685. 
20. Feb. 1685. 
25. March 1685. 


28. March 1685. 
13. Jan. 1686. 
20. Jan. 1686. 
2. Feb. 1686. 
19. Feb. 1686. 
23. Feb. 1686. 


Eod. die. 
4 March i686. 
7. March 1686. 
20. March 1686. 
9. Nor. 1686. 
6. Feb. 1686. 
4. Dec. 1686. 
29. Jan. 1687. 
12. Feb. 1687. 


ORDINER ADVOCATTS: 


Names, 
Mr John Ramſay. 
Mr James Stewart. | 
Sir James Stewart, Sheriff of Bute. 
Mr Douglas pr Bill. 
Mr John Baird pr Bill. 
Mr George Milne. 
Mr Alexander Ferguſſon. 
Mr Thomas Burnet. 
Mr Robert Dis | 
Archibald Cockburn younger of 
Langtown, 
Mr John Richardſon, p- Bill. 
Mr Archibald Sinclair. 
Andrew Bruce younger of Earleſhall 
Mr Alexander Crawford, p* Bill. 
WP. Cockburn, younger of that Ilk. 
Mr Robert Frazer. 
Daniel Lockhart. 
Mr James Forreſter. 
Mr Robert Beaton. 


Datei. 
24. Feb. 1687. 
18. June 1687. 
Ditto. 


12. Nov. 1687. 


3. Dec. 1687. 


10. Dec. 1687. 
Ditto. 

1. Feb. 1688. 
3. Nov. 1688. 
11. Nov. 1688. 

8. Dec. 1688. 


Names. | 
George Brown, younger of Colſtown, 
Alezadige Wodderburae, | - 1s! 
Mr William Calderwood, 
James Oliphant. 
Mr John More. 
Mr Walter Pringle. 
Thomas Wallace. - 
Mr John Murray. 
Mr David Dalrywples/'' ads 0. 
Mr John Chriſty,” + © | 
Mr William Gray. ah of 
Me Robert A || 
Mr William Brodie. © 
Mr James Roberton. 
Mr Francis Grant. | 
Mr James Home. 4 
Mr James Gully, 3 6 
Mr John Frank. 
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PRIVATE CORRESPONDENCE 
me” F 


Dr FRANCIS ATTERBURY, 


BisHop of RocHESTER, 


AND HIS FRIENDS, 


In 1725. 
g a * 
F | # "3 4" 59 
NEVER BEFORE PUBLISHED. 
* | "42x29 
+ onde 


Prigted in the Year 1768, 
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hits p Atterbury, i in one m kis private letters to his friend Mr 
Pope, obſerves, that the world miſtook his character. To 
© be quiet,” ſays he, © and live to myſelf, with the few, the very 
« few friends I like, is the point, the fingle point, I now aim at; 
6 though, I know, che generality of the world, who are unacquaint- 
ed with my intentions and views, think the very reverſe of this 


che, —_— to me. Letter to Mr Pope, 6th April 1722. 


155 Wich aw e me | Biſhop Arterbury dud the rigors of 
bis exile; wich what unremitting ardor he loved, and reverenced, 
and even idolized the Britiſh Conflitution, will appear from another 
private letter, addreſſed to the ſame friend, 22d November 1732. 
« After all, I do, and muſt love my country, with all its faults and 
e blemiſhes. Even that part of the conſtitution which wounded me 
„ unjuſtly, and itſelf through my fide, ſhall ever be dear to me. 
„My laſt wiſh ſhall be, like that of Father Paul, Eſto perpetua / and 
„ when I die at a diſtance from it, it will be in the ſame manner 
as Virgil deſcribes the expiring n 


* Sternitur, et dulces moriens reminiſcitur Argos.” 


Will not every reader of the ſmalleſt diſcernment pronounce 
thoſe letters to be the genuine effuſions of a good heart ? He, whoſe 
ſingle aim was to live to himſelf, in the ſociety of a few choſen 
friends, could never have ſacrificed his learned leiſure to a turbu- 
' lent faction: He who, even in exile, loved the conſtitution of his 
native country, could never have engaged in dark and dangerous 
conſpiracies again that conſtitution which he loved. 


* 


Biſhop 


4. 


l 

Biſhop Atterbury was ſentenced to perpetual exile, upon che ſu- 
ſpicion of having acted a part in the ſervice of the Pretender. To 
his laſt moments he appears deeply ſenſible of the injuſtice of chat 
ſentence: He never would have juſtified it, by acting that part, for 
the mere ſuſpicion of which he had ſo ſeverely ſuffered: And leaſt 
of all would he have done this, with the view of promoting the 
intereſts of one, whom, by many e and ſolemn oaths, he 
had fo often abjured. E 


Whether this be the language of declamation, or of RT truth, 
the reader will determine, after peruſal of the following papers. 


By what accident they have been preſerved, the publiſher does 
not know : By what means they are now brought to light, he does 
not think himſelf at liberty to explain. - As the engraved ſpecimen 
of Biſhop Atterbury s hand-writing eſtabliſhes their anne 
any further inquiry concerning them 1 is ſuperfluous. 
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| HERE being matters of great — — on | hich 1 
mould be extremely glad to have your opinion and ad- 
_— together wich that of ſome others, I ſend you my 
ſervant, to beg the-favour of you to come to Paris, if you can, 
and as ſoon. as you. can poſlibly, there being no time to be loſt in 
the caſe, If I can ſee you here to-morrow morning, be pleaſed, Sir, 
to bring your ſon. along with you, and to deſire Sir Hector Maclean 
chat I may have the favour of ſeeing him alſo. I would not give 
you this trouble if I were able myſelf to wait on n. you at Ot Ger- 
main's. 4 with grear deer. : * 
eee 
p64; * Your very faithful, 1 | 
NW AMA moſt obedient ſervant, 
FRA. ROFFEN. 
. Sir 


1 


Sir HECTOR MACLEAN, LoctigL and CLANRONALD, 
|: £20 3H | 141800 1 hi FT. 8 
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8 IR, A i 
PREing informed by © certain accounts from 15 056 gods, 

that our poor country bas never been in more imminent mg 
ger of being utterly deſtroyed than it is. at preſent, by the deſigns 
the government are forming againſt it, we thought that our du- 
ty, both to your M and to our country, did require of us 
to apply to you in this neceſſity, to know what your W — 
thinks fit for us to do, in order to evite chat ruin, which, unleſs 
ſome means be ſpeedily fallen on to prevent, ſeems unavoidable. 
As the matter itſelf can bear no delay, we doubt not but that your 
.M will-honour us with your orders as ſoan as poſſible ; and 
in caſe your M— thinks fit that we ſhould make an attempt 
for your M 's ſervice, and the relief of our poor country, 
whereby we may maintain ourſelves in a capacity of being hereaf- 
ter ſerviceable to your M—, which it is evident we never tan 
be, if the defigns the government have at preſent be carried to 
execution; we hope your M——— will” be fo good” as to order 
us to be ſufficiently furnifhed with fuch neceſfaries as ire requiſite 
for an undertaking of this ſort, without which alf endeavours will 
be vain and fruitleſs, and will appear equally raff and deſperate. 
OR eee ever find us, with the re rr l 


SIR, = 
Your M——-'s moſt fairhful, . 
moſt humble, and moſt . 
... obedient ſubjects and ſervants, 
Paris, May 13. 1725. 3 | J. CAMERON. 
MacLEAN. 
CLANRONALD. 


ME- 


131 


MEMORIAL, by "the Marquis of Asoafr py 
CLANRONALD, 26 May 1725.,, yt ht 


AX Lord Marquis of Seaforth, arid the Captain of Clanronald, | 
being defired by my Lord Biſhop of Rocheſter to confer to- 
gether, that the _ might! be fully appriſed of, their ſentiments 


$4 + $4. ® 


of what the Winde may be es or capable 1 to do for his 


MC ſervice, or their own deliverance : That they did not 
know how their countrymen were affected by the preparations of 
the preſent government to diſarm them; and therefore could not 
judge whether, they will tamely ſubmit, ar take the zulolerice. to 
defend themſelves. 

As for what may be neceſſary for the W of the 
highlanders on this important occaſion, and to determine them to u- 
nite, and refiſt the government, they could not judge, for the rea- 


ſons given; only they knew, nothing could be done without offi- 


— 


cers, arms, ammunition, money, and proviſions. - 

That it would be. unreaſonable for them to pretend to advide his. 
M in relation to the number and quantity of theſe. things, 
becauſe they ſuppoſed his J would either reſolve to make 
as general an inſurrectien as. poſſible at this juncture, againſt the 
preſent government, and ſummon all his faithful ſubjects to repair 
to his Royal ſtandard-; or he would: only endeavour to give ſuch 
ſupplies to the bighlanders as ſhould enable them to preſerve them 
ſelves from ruin, by making ſuch a reſiſtance that might deter- 
mine the government to let them live in peace, and leave them in 
a condition to ſerve his M and A country ner 
vourable occaſion ſhould offer. ee n n e e 

On the firſt ſuppoſition, of a general inſurrection, as his arne 
would probably put himſelf at the head of his faithful ſubjects, ſo 


f 4 
in that caſe it was viſible the grea that c uld be 
would be wied and deſired by 4 ne e e 
of his ſacred perſon, and the happy ſucceſs of the abi d the * 
On the ſecond ſuppoſition, of ſupporting the highlanders, 5 
would not preſume to preſcribe, to his M—— : It would be an 
effect of his goodneſs to ſupport. them and therefore e they thought. 
it more re ul to bim, to refer themſelves to what he ſhoul d 
chink proper, than to make any demands. Beſides, that being un- 
acqu ainted, as is ſaid before, with the preſent diſpoſition and cir- 
cumſtances of che highlanders, they e could not take i it M them to 
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IR Hector Maclean and Lochiel bats aſked by the Bikop/ 
of Rocheſter, What they thought might be of uſe to the Ks 
better information in the preſent” fituation ' of the highlanders 
whereby he may'the more eafily take meaſures how to 1 aer 
ruin? they have given their thoughts as follows. iN 
We beg leave to repreſent to the K , that nothing leſs tha 
che ruin of our country, and of his Nn cauſe in Scotland, 
is intended at preſent by the government in England; and that 
both theſe conſiderations are ſo dear to us, that we cannot heſitate 
a moment to reſolve to ſacrifice” our lives in order to prevent it. a 
We doubt not but his M- as ſoon as orders can arrive, wil! 
give us all the aſſiſtance he can, in point of arms, aftimunition, o- 
fieers, ere and dry proviſions," ſuch as Fit Randy, G 3 
O08 It, We 


% 


* 
f 
1 


* 
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we Hunibly think this matter will appear to his PERL IE. IN two 
lights: oft, As a neceſſary meaſure for the defence of the highland» | 

ers; and, in the ſecond place, If a noble ſpirit ſhould ſhew in the 
country, and a favourable event happen, it may, we preſume, de- 
ſerve his conſideration, how far it may be improved for his M—'s 
ſervice: In which caſe we beg leave humbly to repreſent; to his 
M —, chat it will be of the utmoſt conſequence, when this 
matter is once in motion, to make a diverſion in England: And we 
| have too good an opinion of the K——'s friends in that country, 

to think, that after ſo many profeſſions of loyalty, they ſhould ei- 
ther want inclination or courage to act their part like men on this 
occaſion. 

We preſume, for his Ms information, to propoſe to him, 
whether he will not, on this occaſion, write to 
| „and we ſubmit alſo to his M—, whether 
it might not be proper to write to — —— +, His M— will al- 
ſo. be beſt able to judge, whether good uſe might not be made of 
, who we underſtand has given late aſſurances of his loyal- 
ty to the K——, He is a great clan-man, and cannot naturally be 
pleaſed with the deſtruction of the highlands, - and has loſt his 
government of Inverneſs. 

We are humbly of opinion it is happy that“ ““ is in Scotland ; ; 
for we believe him capable to act a conſiderable part in the K — s 
Tervice, and that of his country, on this occaſion. | 

We humbly think, that a great deal will depend on the . 
whom his M — will think fit to honour with the command. 
Such a one has noble examples to follow, even in late days, in the 
actions of the great Montroſe, and of Lord Dundee; and if he 
treads in their footſteps, we cannot deſpair of every thing going 
well, It does not become us to * any * to the K 


— — 


+ hs cat rent enterte be bemedngds to be addreſſed ; but their names 
are omitted by the publiſher. The writers. of this memorial may. have ſuppoſed that they 
had more friends in Scotland than they really had; dt therefore ſeemed improper to publiſh 
a conjectural liſt of the partiſans of the P—, - X | 

| B for 


1 6 ] 


for chis important truſt: the merits and capacity of the K 8 
principal ſubjects are known to him; and it is his right to chuſe: 
but we hope he will permit us to repreſent how much the Marquis | 
of Seaforth is belpred in this Far ns ea and wt bis _ 
ba 

We have ſun, 24 40 concur with tay indbrecuticns given in u 
the Marquis of Seaforth and Clanronald to the Biſhop of Rocheſter; 
but thoſe other thoughts having occurred to us ſince that ** was 
wrote, we thought it our duty to repreſent them. 

We have nothing elſe to lay before his M———, due that we 
ſhall long with the utmoſt impatience for his commands. 
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The MARQUIS of SEAFORTH, Sir HECTOR MAC- 
LEAN, CLANRONALD, and LOCHIEL.. 


| Albans, June the 13th 1725. 
Y the accounts I have received ſince 1 wrote to you on the 29th 
of May, I perceive the ſituation of my brave highlanders to be 
very different from what I then apprehended it, ſince it appears the 
deſign is not anly to diſarm them, but to extirpate the very race. 
This is what I am ſure none of them will ever ſubmit to without 
reſiſtance, either thoſe on the place; or you on this fide of the ſea; 
and I am myſelf reſolved to do all that depends on me to ſupport 
them, and enable them to defend themſelves on this occaſion. I re- 
mark with pleaſure the Biſhop of Rocheſter's forwardneſs to execute 
all my orders to this end with the utmoſt vigour; and as time 
doth not allow me to particulariſe them here, I ſhall refer you to 
him as to all particulars; not doubting of your exact compliance, 
and of your exerting on this occaſion that ardent zeal for the good 
' cauſe, and the welfare of your country, which you have already 
ſhewn in ſo loyal a manner, 


I 


k 7 ; wh 
Js I hope Providence will bleſs yaur and my endeavours.on this oe 
afion, and put me ſoon in a//condition/ of making you a free and 
happy people, and of giving you, every one in particular, thoſe 
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M. Lord Marquis of Seaforth having ſent for us to come to 
| him, 'on the 28th of laſt month, which we accordingly did, 
his Lordſhip opened your M 8 letter, directed to us all in ge- 
neral, which he had received from the Biſhop of Rocheſter; and 
wherein we were mighty glad to find, that-your N . Had ge 
neroully' offered us all the aſſiſtance we could reaſonably have ex- 
pected. But ve were extremely mortified when, at the ſume time, 
my Lord Seaforth told us, that it was too late; for that he had re- 
ceived good intelligence from England, that the troops were ſo far 
advanced already, that they could not fail of being incamped; and 
poſſeſſed of the country, before we could be there; and conſequently 
render all our endeavours to bring it relief fruitleſs; and that he had 
upon. receipt of this intelligence, which he thought ſure and ſuffi- 
cient grounds to go upon, ſent orders to his tien to deliver aff their 
arms; thinking i it the moſt ſafe and prudent yay of acting as mat- 
ters ſtood, and moſt conducive to your M- s ſervice, and the 
benefit of the country; and that he doubted not, but after ſerious 
reflection upon the matter, we would think that courſe the moſt ad- 
viſable for us to follow hkewiſe! -Upon' which, eonſideriug, on one 
hand, the perſon who got the intelligence to be of ſo known zeal and 
afſeQion to your M———"$ ſervice, that we are perſuaded he would 
do nothing he thought prejudicial to it; and, on the other hand, ſee- 
5 his \ 1 WEE conduct — — en chis e we 
| tains bought 


E 


thought it our duty to let your A know, we are humbly ot 
opinion, that our undertaking any thing at preſent could ng w-iſe 
advance your M fervice, or the good of the country; at the 


ſame time aſſuring your M———, that if you think otherwiſe, we 
are ready to obey your Ms orders with all chearfulneſs; as we 


ſhall ever be, upon all occaſions, to make it appear to your vr .— 2 
with how much zeal and duty we are, (YG 


| 81 R, vc. | 
Sr HECTOR MACLEAN 


DEAR SIR, | 
HE r the firſt, of the 3 
letter, directed to you and me; the ſecond, of the Biſhop of Ro- 
ab letter to me, wherein the K——'s was incloſed. The origi- 
nals of both, which you have peruſed, are at preſent in my cu- 
Dear S1K, yours, c. 
| MACLEAN, 


...e 
corey of a LETTER from SEEELETTEY 


8 
1 0 


LOGHIEL — Sir \HECTOR MACLEAN. 


"a -July 18. 725. 
Have N e yours, of the 2d July; and cannot but be ſenſibly 
concerned to find affairs in ſuch a ſituation that my faithful bigh- 
Diemer not be able to reap any —_— from the willing- 


neſs 


neſs and readineſs I was in to have aſſiſted them on this occaſion. 
I ſhall be, on all others, equally diſpoſed to help them ; and I hear- 
tily wiſh, that by a ſtrict union and harmony, and a diſintereſted zeal 
for the good cauſe among all concerned in it, they may be yet able 
one day to make the moſt handſome appearance in its and their 
own defence. Your zealous and dutiful behaviour on this occaſion 
is what I ſhall ever retain the moſt grateful memory of; and I hope 
the day will ſoon yet come, in which I may be able to diſtinguiſh 
thoſe who have on all occaſions fo ſignalized themſelves for my 


ſervice. 2 pn 3 1. 
BISHOP of ROCHESTER 

1 0 
sir HECTOR MACLEAN. 


8 IR. 


D the incloſed by the laſt Italian poſt with directions to 
convey it to you; and, at the ſame time, to ſay to you and 
to Lochiel, in the K s name, all that is kind on your beco- 
„ ming behaviour on this occaſion.” Theſe are the very words of 
the letter: F can add none that are more ſignificant; and therefore 5 
take my leave, with aſſurances of my being, 


S IR., 
Saturday afternoon. Tour very faithful and 
moſt obedient fervant, 
Fn A. RorrEN. 


C | LORD 


fro]: 
LORD IN vs 
e 


L 0 CHDE Ly: 7 as b Na 


81 R. t ane July 25-1735. 


Can 8 you, * Biſhop of Rocheſter did juſtice to your zeal; in 
repreſenting fully. to his M the honourable part you, and 


. 
. W's 
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his M 
"wherein he might have ſhown how great a 8463 he puts upon his. 


faithful ſubjects in the highlands of Scotland. I need not repeat to 
you the concern their ſituation gives the K—— but I am hopeful 
it ſhall not go ſo ill with them'as may be apprehended. 

What your brother has undertaken is of a piece with the for- 
wardneſs he always ſhewed, when any occaſion preſenred of being 
uſeful. | 

Be ſo good as make my kind compliments to your ſon, and vr 
arne Maclean; and believe me, with truth, 2 + 
8 I R, | 


TOUT e 0 Your malt obedient gf, „i 
Jo: 0 4591 moſt humble ſereant, - i 
* 7 IXV s. 
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CANONS of the Church of SCOTLAND, 8 
in 1242 and 1269. | 


Concilium provinciale Scoticanum *. 


Bulla Papz Honorii III. 


| ONnoR1vus Epiſcopus, ſervus ſervorum Dei, venerabilibus 
fratribus univerſis Epiſcopis regni Scotiz, ſalutem et a- 
poſtolicam benedictionem. Quidam veſtrum nuper au- 
ribus noſtris intimaverunt, quod cum non haberetis ar- 
chiepiſcopum, cujus auctoritate poſſitis concilium provinciale cele- 
brare, contigit in regno Scotiz, quod eſt a ſede apoſtolica tam re- 
motum, ſtatuta negligi concilii generalis, et enormia plurima com- 
mitti, quz remanent impunita, Cum autem provincialia conci- 
lia omitti non debeant, in quibus de corrigendis exceſſibus 
* et moribus reformandis diligens eſt adhibendus cum Dei timore 
* tractatus , ac canonicæ ſunt relegendz regulz ac conſervandæ, 
maxime quæ in eodem generali concilio ſunt ſtatutz ; per apoſtoli- 
ca vobis ſcripta mandamus, quatenus cum metropolitanum noſca- 
mini non habere, auctoritate noſtra provinciale concilium celebre- 


The learned and induſtrious Mr Thomas Ruddiman tranſcribed theſe canons trom 
the chartulary of Aberdeen, aud communicated them to Dr Wilkins. By him they 
were publiſhed in the firſt volume of Concilia Magnæ Britanne. 


+ Theſe words are borrowed from 4. Concil, Lateran. c. 6. 


A tis. 


[a3 


tis. Dat. apud Tyberim xiv. calend. Jumi, pontificatis noſtri 
anno 9, *. 


Modus procedendi in concilio cleri Scoticani. 


Rimo induantur Epiſcopi albis et amictis cappis, ſolennibus mi- 
tris, chirothecis, habentes in manibus baculos paſtorales; Abbates 
in ſuperpeliciis et cappis, mitrati cum mitris; Decani et Archidia- 
coni in ſuperpeliciis et almuciis ꝙ et cappis. Alii vero clerici ſint 
in honeſto habitu et decenti. Deinde procedant duo ceroferarii, albis et 
amictis induti, cum̃ cereis ardentibus, ante diaconum, qui legat evan- 
gelium, Ego ſum paſtor,” &c. quem comitetur ſubdiaconus, et petet 
diaconus benedictionem a conſervatore, fi præſens fuerit, vel ab anti- 
quiore Epiſcopo, fi fit abſens. Perlecto evangelio, oſculetur liber a 
conſervatore, et ſingulis Epiſcopis. Deinde incipiat conſervator 
hymnum Veni Creator, et ad quemlibet verſum incenſetur altare 
ab Epiſcopis; quo facto, qui haberet dicere ſermonem, acceptà be- 
nedictione a conſervatore, incipiat ſermonem ad cornu altaris. Fi- 
nito ſermone, vocentur citati ad conclium, et abſentes puniantur ſe- 
cundum ſtatuta. Quibus ſtatutis ibidem perlectis in publico, ex- 
communicent Epiſcopi ſecundum ſtatuta, habentes ſinguli in mani - 
bus candelas. | 


This bull is preſerved in Chart. Morav, vol. 1, p. 11. with ſome. minute variations. 
not worthy of being remarked. x 


„ + Amiculum ſeu amictus, quo canonici caput humeroſque tegebant, Du Cange Gloſſ. 


Incipiunt 


13 J 


[ncipiunt ſtatuta generalia eccleſiz Scoticanz: 


K Anones generalium conciliorum, ut Iſidorus ait “, a tempore 

Conſtantini Imperatoris cœperunt, quibus ſancta Romana ec- 
clefia, fide Catholica ſuccreſcente, et ſancti patres in concilio Niceno 
. convenientes, ſecundum fidem evangelicam et apoſtolicam, certitudi- 
nem tradiderunt, inter cætera ſtatuentes, ſicut beatus Gregorius Papa 
ſcribit +, quod © ſicut ſancti evangelii libros quatuor, fic quatuor 
concilia ſuſcipiens venerari me fateor; Nicenum ſcilicet, Conſtan- 
 tinopolitanum, Epheſinum, et Caleedonenſe, in quibus heretic 
pravitates, et fidei licæ impugnatores, confundebantur, et reli- 
gio Chriſtiana ad Dei laudem et omnium credentium ſalutem ſoli- 
dum recepit fundamentum: ex quo more per Catholicorum princi- 
pum provincias et regna ſalubriter inſtitutum eſt, ut ſingulis annis 
provincialia concilia ad decorem domũs Dei, et fidem Catholicam 
firmiter obſervandam, rite celebrentur. Cui mori, felicis recorda- 
tionis Honorius Papa in eceleſia Scoticana, conſenſum adhibuit ſpe- 
cialem in hæc verba: Honorius Epiſcopus, ſervus ſervorum Dei, 
&c. Auctoritate igitur Dei omnipatentis, et ſacrorum canonum, ac 
ſacroſanctæ Romanæ eccleſiæ, nos prælati eccleſiæ Scoticanæ conci- 
lium provinciale noſtrorum prædeceſſorum more celebrantes, et lau- 
dabilem conſuetudinem obſervantes, unanimi conſenſu ſtatuimus et 
ordinamus, ut fingulis annis finguli epiſcopi, et abbates, ac prio- 
ratuum priores, in habitu ſolenni, ad concilium celebrandum, ad cer- 
tum diem per conſervatorem concilu ſibi competenter præfigendum, 


devote conveniant g, ut per triduum, fi neceſſe fuerit, in eodem 
concilio 


*: Etymol. . 7. c. 16. This is taken from Decr. 1. diff. 15; c. 1. 


+ Decr. 1. dift. 15. c. 2. 


+ The form of ſummoning is preſerved in the chartulary of Moray, vol. 1. p. 94. 


It runs.thus, © Litera conſervatoris,” * Revercado in Chriſto Patri, &c. Domino, &c. 


[ 4 ] | 
concilio valeant, pro neceſſitatibus divinis et eccleſiaſticis, commorari, 
et invocata Sancti Spiritus gratia, ſtatum eccleſiaſticum ibidem ad- 
modum debitum et placentem Deo reformare. Si quis vero eorum 
canonica præpeditione fuerit impeditus, procuratorem vice ſul ſuf- 
ficientem ſubſtituat. Non autem veniens perſonaliter, cum venire 
poſſit et noluerit, auctoritate concilii et arbitrio puniatur. 6 


Quomodo conſervator debeat eligi. 


II. O Tatuimus etiam imprimis, ut quolibet anno verbum prædica- 
HI tionis cuilibet Epiſeoporum uni poſt alterum injungatur in 
proximo concilio, per ſe 'vel per alium proponendum, incipiendo ab 


4 Talis Epiſcopus Moravien. ac conſervator concilii Scoticani ſalutem. Tot onera per 
eos qui poteſtatem habere videntur, hodie imponuntur ecclefiis in partibus noſtris, 
quod ſacerdotes et poſſeſſiones eorum in luto et latere ſerviunt, et tot affliguntur 
„ anguſtiis, quod de amaritudinis calice omnes bibunt. Cupientes igitur ecclefiam ad 
1 ſolitam et priſtinam libertatem reducere et reduci, provinciale concilium celebrandum 
apud Perth, in domo fratrum prædicatorum, die Mercurii proxime poſt feſtum Beati 
„ Lucz evangeliſtæ, cum continuatione dierum, auctoritate conſervatorid, prefigimus ; 
« exdem auCtoritate veſtram reverendam paternitatem requirentes, et in Domino at- 
* tentius exhortantes, quatenus ibidem die dicto, cum continyatione dierum, cum pre- 
* latis veſtrz dioceſeos, et capitulorum, coltegiorum, et conventuum procuratoribus 
* idoneis, in habitu decenti interſitis, ad tractandum ſuper reformatione ſtatũs eccleſiæ, 
et aliis quæ ſunt contraria eccleſiaſticæ libertati : nec dubitamus quin etiam modernis 
* temporibus in eccleſia Scoticana jam oppreſſa, pretioſas aliquas ſibi Dominus conſer- 
„ vaverit margaritas ; quum diebus Heliz ſeptem millia hominum reſervavit, qui ante 
„ Baal geaua non curvarant,” | | 

At what period this form was drawn up, is uncertain, I have ſometimes thought 
that it was in 1390, after Alexander Stewart, Lord of Badyenoch, had burnt the ca- 
thedral church, and waſted-the poſſeſſions of the ſee of Moray, with a barbarity ſhock- 
ing even to that rude age. But the expreſſion - Talis Epiſcopus,” may ſeem to import, 
that this was a fet form, not adapted to particular circumſtances; and if fo, it muſt be 
admitted, that the Scottiſh clergy were poſſeſſed with the ſpirit of diſcontent : An evil 
Jpirit indeed, no leſs apt to murmur at imaginary than at real injuries ! 


Epiſcopo 


E! 


Epiſcopo Sancti Andreæ , et quod unus Epiſcoporum conſervator 
ſtatutorum concilii ordinetur de ooncilio reliquorum, qui de conci- 
lio ad concilium ſuo fungatur officio, ac manifeſtos et notorios e- 
juſdem concilii, ſen alicujus ſtatuti in eodem violatores puniat, et 
ad debitam ſatisfactionem per cenſuram eccleſiaſticam ſecundum ju- 
ris exigentiam efficaciter compellat + # | wi | 


4 G4 f © 


De fide catholica. 


III. atuimus ſacri approbatione concilii, ut prælati majores et 

minores fidem catholicam et apoſtolicam indubitanter te- 
neant, et ſubditos ſuos utriuſque ſexùs in articulis fidei diligenter 
inſtruant, monentes et inducentes parochianos ſuos, quod ipfi ſuis 
liberis eandem fidem exponant, et eos doceant fidem Chriſtianam 
obſervare. | . 


Quod ſacramenta eccleſiæ diligenter miniſtrentur. 


IV. C Tatuimus, quod ſacramenta * cum devota reveren- 

tia in fide catholica celebrentur, ſub certa forma à ſanctis 
patribus et ſacris ſcripturis tradita, [cum] ſub certis verbis Catholice 
tradita, modis aliquibus immutare non liceat. 


The parity among the Scottiſh biſhops was impaired when St Andrew's became an 
archiepiſcopal ſee, during the incumbency of Patrick Graham, in the reign of James III. 
Whatever may have been the pretence, it is probable, chat the ambition of Biſhop 
Graham, and his intrigues at Rome, procured this pre · eminence, r to the na · 
tion, envied by his brethren, and inch-ep ls Gam mage." 


+ In this ſecond canon, every ane will perceive the olfies nad Jnty of a Moderator of 
the General Aſſembly, Our forefathers, at the Reformation, were not diſpoſed to con- 
demn every ſalutary form approved by the experience of ages, merely becauſe it happen- 
ed to be Popi/h. 


5 | Quod 


CEE 


| ; «OE e - 
Quod eccleſiæ ſufficienter ornetitur, 
V. 'D hæc Rn quod eccleſia iz, ad modugi facultatum i ip- 
ſorum parochianorum, et per ipſos parochianos, et can- 
cella ® earum, per ipſos rectores, de lapidibus conſtruantur, et poſtea 
conſecrentur, et debitis ornamentis, libris et vaſis, ornentur, et ad 
ſtatum debitur reformentur. 


VI. FTem ſtatuimus, "_ nulla 1 heat vel oratorium, fine dioce- 

ſani conſenſu, conſtruatur, vel in conſtructis, ſine ejuſdem 
conſenſu vel auctoritate, divina officia aliqua temeritate celebren- 
tur, quin potius ſecundum canones ſacros profanentur +," 
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De eodem. 


VII. T quia præſens 8 minus Pe multis locig4 inve- 
| nimus obſervatum 7. ſtatuimus, ut quilibet noſtrim in 
ſua dioceſi dil genter ¶ inquirat], quo jure et qua auctoritate fuerunt 
conſtructæ; quod ſi minus rationabiliter conſtructæ fuerint, vel et- 
iam in poſterum conſtruantur, ſecundum inſtituta canonica ſint 


"TY The chancel was, | appropriated to the 1 A poet of the lower age, quoted by 
Du Cange, gives a  fiogular reaſon for this : | IIS 


© Infra cancellum laicos compels morari, 
« Ne videane yioun cuns frees pane Herr.” 


$229 9 ; 


ens dj gona eiu uc i 0 12 „ | Neri 


we * Hence ariſes one preſumption, among others, that all theſe canons were not promul- 
gated in the ſame council, 


falpente : 


(#3 
ſuſpenſe ; proviſo, quod cujuſcunque auctoritate conſtructæ fuerint 
capellæ quæcunque, indemnitati in omnibus matricis eccleſiz fic 
proſpiciatur, ut nullum ei prajudicium- generetur *, nec de obla- 
tionibus a privilegiatis alicubi aliquid recipiatur, niſi ſuper hoc pri- 
vilegium ordinario ſufſiciens exhibeatur: quod ſi aliqui contrarium 
fecerint, ipſo jure ſint ſuſpenſi. 


Ne miſſæ celebrentur in privatis locis fine licentia E- 
an 


VIII. Tem n religiol, et etiam aki; tam PP quam ec- 
| clefiaſtici, in privatis et inhoneſtis locis ſibi faciunt divina 
celebrari, immo potius in ſcandalum totius eccleſiæ profanari, ubi 
frequentius ſpurcitiæ peccatorum committuntur, et animalia bruta 
commorantur , nulla petità licentia vel obtenta a locorum ordina- 
riis, aut aliquà auRtoritate exhibità; quapropter ne de cætero hu- 
juſmodi fiant, ſub pœna ſuſpenſionis in perſonas, et interdicti in 
eadem loca, et etiam excommunicationis, ſi taliter delinquentes com- 


Concerning this ſubject, there is a curious writing in the chartulary of Dunferm- 

line, vol. 2. p. 5. among the grants made to that abbacy by David I. Recordati fue- 
* runt barones Regis, et in hac recordatione omnes concordati ſunt, quod e die qua 
Rex Alexander fecit capellam, [caſtelli de Strivelio], donavit et conceffit eidem ca - 
1 pellæ decimas dominiorum ſuorum in ſeca de Strivelin ; — et przterea conſideraverunt, 
« quod Cccleſia parochialis de Eccles habere debebat univerſas decimas quz proveniunt 
« de hurdmannis et bondis et greſſmannis, cum cteris conſuetudinibus quas debent eccle- 
1 ſiæ, et qui mortui fuerint, ſive ſint de mancipiis dominiorum, five de parochia ſupra 
„ difta, corpora corum jaceant in cœmeterio parochiali prænominato, cum rebus quas 
« debent habere mortuiſecum ad eccleſiam; niſi — nme 
1 aliquo ſubito caſu ibi moriatur.“ 6 


+ The celebrating divine ſervice in a ſtable muſt have been owing to this, that on the 
ſame ſpot there had been anciently ſome place of worſhip, either Chriſtian: or Pagan. 
For a like reaſon, at Stanlake, in the county of Oxford, the miniſter of the pariſh, in 
his proceſſion in Rogation-week, reads a goſpel at a barrel's -head in the cellar of the 
Chequer inn. Plat. Nat. hiſt, Oxf.-ſh, p. 203. 2 


petenter 


ol 
petenter moniti ab hujuſmodi præſumptionibus non deſtiterint, fir- 
miter inhibemus; volentes et ſtatuentes, quod rectores ecclefiarum 
parochialium, et vicarii earundem, necnon etiam parochiales preſ- 
byteri, hujuſmodi ſententias auctoritate concilu valeant in ſuis pa- 
rochiis executioni debitæ demandare. 


De Honeſtate Clericorum. 


IN. O Tatuimus etiam, quod quælibet eccleſia parochialis ſuum 

proprium habeat rectorem, aut vicarium, qui debitam cu- 
ram animarum per ſe aut per alium idoneum miniſtrum de licen- 
tia dioceſani valeat exercere; et quod idem mundam et honeſtam 
ducant vitam, alioquin canonicæ ſubjaceant ultioni. 


Quod Vicarii ſufficientem habeant ſuſtentationem. 


X. D hæc ſtatuimus, ut vicarii eccleſiarum ſufficientem et 

honeſtam habeant ſuſtentationem de proventibus eccleſia- 
rum, quum qui altaribus deſerviunt, de ipſius et eccleſiæ proventi- 
bus vivere debent. Ita tamen, quod portio vicarii pura, libera, 
omnibus oneribus ſubductis, ad minus æſtimationem decem marca- 
rum attingat *, ſi ad hoc ſuppetant eccleſiæ facultates: proviſo, 


This regulation appears to have been carried into execution. For, by chartulary 
of Dryburgh, p. 14. anno 1268, a penſion of ten merks Sterling was provided to the 
vicar of Kilrethny, [Kilrenny in Fifeg ; and the ſame to the vicar of Salton, [Eaft Lo- 
thian}; twelve merks to the vicar of Golyn, [Gulan, Eaſt Lothian]; ten paunds to 
the vicar of Childerkirk. [the church dedieated to the Innocents, now called Gingle- 
kirk, in the Merſe]; but this vicar was alſo to do paar Lauder in the 
neighbourhood. 

It is remarkable, that the council of Oxford 1221. provides, c. 15. Ut vicario per- 
<* petuo ad minus reditus quinque mercarum aſſignetur; — niſi forte in illis partibus 
«« Walliz fit in quibus, propter tenuitatem eccleſiarum, minori ſtipendio vicarii ſunt 
<« [ſint] contenti.” I beſieve it will be found upon inquiry, that the Scortiſh clergy 
have always had a more decent proviſion made for them than the Engliſh. This may ap- 
Pear a paradox to many of both nations. LIP 

quod 


Fon 


quod in pinguionbus ecclefiis, ſecundum modum facultatum, et 
onera eiſdem eee Rinn ene vicariis aſſig- 
nentur. » 22099), dine“ 0 


114114 


. D 1 4 — 7 quod — —— et vicarii n et 

etiam in dignitatibus conſtituti, ac ſacerdotes, et clerici 
infra ſacros ordines, tam in ſtatumentis, quam in habitu corporis, 
diecenter induantur: rubeis pannis, five viridibus, ſeu virgatis “, 
non utantur, nec etiam pannis qui nimia brevitate notentur. Vi- 
carii quoque et ſacerdotes Bang deſuper habeant indumenta, ton- 


ſuram deferant congruentem, ne intuentium, quorum forma et 
< exemplum eſſe debent, offendant aſpectum +.” Quod fi ab ordina- 


riis moniti emendare noluerint, ab officio Auſpendancus et eccle- 
ſiaſticis ſubjaceant diſciplinis. 


Quod nullus ſe intrudat in beneficio Eecleſiaſtico. 


XII. CTatuimus etiam, quod nullus rector, aut vicarius, ſine con- 
ſcientia dioceſani, aut ejus officialis, ſuper hoc poteſtatem 
habentis, in poſſeſſionem ecclefiaſticam intrudatur, vel aliquam in 
eadem exerceat adminiſtrationem; et qui ſecus fecerit, ſecundum 
canonum ſancita a jure, quod fibi competut, cadere debet, et 
nihilominus arbitrio dioceſani alias legitimè puniatur. 


„ Striped cloaths, ſuch as tartan. The phraſe in the Canon law is veſtes virgate. 
Decr. p. 2. cauf. 21, q. 4. c. 1. There are 1 „ — 
in the different councils held over Europe in chat age. i 


1 Theſe are the words of Decr. p. 2. cauf. 21. d. 4. © 5. 
G > ih 
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De Manſionibus Beneficiatorum. 


XIII. Q Tatuimus etiam, quod. quzlibet eccleſia manſionem ali- 

quam prope eccleſiam habeat, in quam Epiſcopus, ſive Ar- 
chidiaconus, honeſtè recipi valeant; 3 quam decernimus infra annum 
debere fieri, tam expenſis perſonarum quam vicariorum, pro rata 
ſua portionum : ſuſtentatio autem domorum ſpectat ad vicarium, 
cum habeat uſum earum, et commodum, et ad hoc p< ſequeſtra- 
tionem fructuum eccleſiarum compellantur . wo 


Quod novi cenſus non imponantur Eccleſiæ. 


XIV. C Tatuimus etiam, quod novi cenfus ecclefiis aut vicariis non 

| imponantur, nec antiqui cenſus augeantur; et fi ſecus a- 
ctum fuerit, ſecundum Lateranenſe concilium irritentur , et delin- 
quentes in talibus, prout juſtum fuerit, puniantur.. 


De Clericis G 


XV. D hæc Ratudinus, e clericos de diœceſi 

alterius Epiſcopi ad ordines maximè ſacros fine literis 
ordinarii ſui vel ejus officialis admittat. Clerici autem tranſeuntes, 
vel ignoti, ad nullum officium eccleſiaſtieum fine literis commenda- 


titiis certis admittantur ; et i fine admiſſione Epiſcopi, officialis, 
Archidiaconi, 


0 This ſhews by whom manſes were buile, 1 in 8 
13. Later. Concil. & 19. 4. Later, Concil. c. 46. 


+ Conflitutions of Sarum, c. 47. Thoſe conſtitutions were drawn up in the days of 


Richard Poore, biſhop of that ſee. They were adopted in a ſynod at Durham; and 
| from 


(RF 
Archidiaconi, in ecclefiis parochialibus ſeu capellis ſe divinis immic- 
euerint, ipſo facto ſint ſuſpenſi. Ad hæc ſtatuimus, quod quiliber 
ſacerdos ſeu clericus ad religionem tranſiens, habcat anmuake coma. 
ſicut et alii, qui in Domino moriuntur. 


* 


De 2 conſtituendis 


XVI. Uod in quodam concilio ftatutum eſt , approbantes ſta- 
* tuimus, ut per quoſlibet decanatus prudentes viri et fi- 


deles conſtituantur per Epiſenpum confeſſores, quibus perſonæ, vi- 
carii, et minores clerici, valeant confiteri, qui decanis forſitan eru- 


beſcunt confiteri, et verentur. In eccleſiis vero cachedralibus con- 
feſſores 9 præcipimus 8 | 


8 „ 


XVII. UM laicis dari eccleſias ad firmam fit penitus 38 
et clericis quibuſcunque, ad longum tempus propter 

continuationem temporis, quod conſuevit afferre periculum eccleſiis, 
poſſet eſſe damnoſum, utrumque diſtrictius inhibentes, ſtatuimus, 
ut nec laicis unquam, nec perſonis eccleſiaſticis etiam, ultra quin- 
quennium ad firmam non conferantur, nec, eo finito, renoventur 
eiſdem, niſi prius ipſas alii habuerint mediate 4, ſalvis conceſſioni- 
bus 


fiom thence they probably travelled northward. If any one is inclined to ſuppoſe, 
that the Engliſh clergy copied from a model framed in Scotland, I ſhall not pretend to 
convince him of the contrary. | 

* The anniverſary office on the day of the year when his death happened. 

+ This is copied from the council of London 1237, 5. held by Cardinal Otto; and 


it again, in all probability, from the e e 1222, c. 18. where almoſt the- 
ſame words are to be found. | 


t The 17th canon is copied from the 8th chapter of the council of London. | This re- 


gulation is well calculated to preſerve the aFua/ revenues of the church; but at the 
ſame. 


— — — — — — — ——— 
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bus religioſorum ſuper garbis eis in proprios uſus condeſſis; et, ut 
omnia ſint in tuto, præcipimus, ut præſentibus Epiſcopis vel Archi- 
diaconis firmarum fiat conventio, ex quiz plures literz ſcribantur, 


quarum una maneat penes Epiſcopum, vel penes Archidiaconos. 


De cohabitatione clericorum et mulierum *. 


XVII. Icet ad profugandum a laribus eccleſiæ putridum illud 


cupidinis libidinoſæ contagium, quo decor eccleſiz tur- 
piter ane, ſtuduerint ſemper eccleſiaſtici rectores, ipſum ta- 
men improbitatis tantæ exiſtit, ut ſemper ſe ingerat impudenter; 


nolentes ergo tantam eccleſiæ ignominiam conniventibus oculis 


præterire incorrectam, ſtatuta Romanorum Pontificum, et maxime 
decretales Alexandri Papæ Þ, ſuper hoc edita exequendo, ſtatuimus, 
et ſtatuendo præcipimus, ut clerici, et maximè in ſacris ordinibus 


conſtituti, qui in ſuis domibus vel alienis detinent publice concu- 


binas, eas prorſus a ſe removeant infra menſem, alias de cætero 


nullatenus detenturi, alioquin ab officio et beneficio ſint ſuſpenfi. 


Ita quod uſquequo ſuper hoc ſatisfecerint, de beneficiis eccleſiaſticis 
ſe nullatenus intromittant; alioquin ipſo jure ipſos eis decernimus 
eſſe privatos. Volumus quoque et deſtrictè præcipimus, ut archi- 
diaconi et decani ſuper hoc diligentem fieri faciant per omnes de- 
canatus e et quod ſtatuimus, obſervari. 


Tame time it muſt have prevented their increaſe, Even in our age, no tenant would be- 


ſtow his money, or his induſtry, on a five-year's leaſe, without the poſſibility of a re- 


newal. I much queſtion whether this canon was ever ſtrictly obſerved. 
Tranſeribed, with ſome alterations, from the council of London, c. 16, 
+ 3. Later. Concil. c. 11. 


t The word decani, which fo frequently occurs in our eccleſiaſtical hiſtory, imports 
rural deans, I mention this becauſe ſome readers night be apt to render decanus by dean, 


to affix a modern idea to the word dean, 5m continiicn make thoſe paſſages unin- 
rlligidle.. 


De 


Tas J. 


© . # 7 a S „ 
Dae rebus eccleiæ non alienandis. 


Tatuimus etiam, quod eccleſiarum parochialium rectores 
ſeu vicarii eaſdem eccleſias bi commiſſas nullatenus ob- 
ap Raney nec fructus carum ad ulteriora tempora vendere, aut 
quibuſlibet modis alienare, nifi quatenus ad eoſdem rectores pro ſe 
viventibus, aut ſuo annuali, poterunt pertinere ; ne per obligationes 
et alienationes hujuſmodi eccleſiis ipſis, et earum patronis, aut ea- 
———————— _ | | 


2 


— 


1 24 
lis eccleſiæ decimas aliquas aut proventus alios eccleſiaſti- 
cos perſonis conjunctis aut extraneis, præſertim laicis, etiam ad uſum 
perpetuum, quoad concedentes aut recipientes vixerint, dare va- 
leant, vel quomodolibet alienare. Et ſi quid contra præſumptum 
fuerit, irrirum fit et inane; et quod fic alienatum fuerit, ad jus et 
proprietatem ſuæ eccleſiæ integraliter revertetur. 


-- 


| Item de eodem. 


Djicimus etiam, quod nullus rector aut vicarius decima- 
rum ſeu aliorum proventuum eccleſiaſticorum, per;unius- 
anni ſpatium antequam eædem decimæ ſeu proventus percipi de- 
beant, venditionem, obligationem, ſeu aliam alienationem, antici- 
pare præſumat. Et ſi ſeeus præſumptum fuerit, iidem contractus 
omni careant firmitate; quum per contractus hujuſmodi eccleſiæ læ - 
duntur, rectores et vicaru depauperantur, ementes etiam plerum- 
que ſuis preciis defraudantur, jura etiam ordinaziorum quandogue: 
deferuntur, vel penitus enervantur. 8 
5 D Ne 


XXI. 
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Ne clerici vel monachi ſe negotiis immiſceant. 


XXII. jure divino et humano caveatur, quod nemo mili- 
| tans Deo, implicet ſe negotiis ſecularibus; ſtatuimus, 
quod nemo religioſus, aut ſacerdotes vel clerici ſanctis eccleſiis a- 
ſtricti, actores vel adminiſtratores ſecularium perſonarum in nego- 
tiis ſecularibus fiant, vel adminiſtrationes ab eis rerum ſeu negotio- 
rum ſecularium ſuſcipiant per quas ad ratiocinia teneantur “, ne et 
ipſi in ſcandalum eccleſiæ per ſecularem potentiam graviter oppri- 
mantur, et eccleſiæ ſibi commiſſæ ex hoc enormiter lædantur. Quod 
ſi aliqui adverſus hoc in poſterum venire præſumpſerint, ab eccle- 
ſiaſtico miniſterio fiant alieni, pro eo quod, clericali officio ne- 
glecto, fluctibus ſeculi vel poteſtatibus ſecularibus ſe F miſcuerint. 


De eodem. 
XXIII. TTem ſalubri proviſione decrevimus, ut clerici beneficiati de 
cætero domus aut poſſeſſiones laicas ad opus concubina- 
rum et filiorum ſuorum emere non præſumant, nec etiam ad opus 
eorum domos conſtruant in feodo laicali; ſed nec etiam pecuniam 
miniſtrent ad hujuſmodi emenda, ad opus illorum, ut ſic eis ſubtra- 
hatur occaſio malignandi . Si quis ſuper hoc habeatur juſta ra- 
| | tione 

„The fame thing was provided by 3. Later. Concil. e. 12.3 and by the council of Oxford, 

c. 7. eccleſiaſtics, by interfering in ſecular matters, ſubjected themſelves to the cogni- 


ſance of ſecular courts. For preventing this formidable evil, a canon was made, ſpecious 
in theory, but impracticable in execution, 


+ In the MS. junxerint ſeems to be written, The ſenſe is much the ſame either 

Way. ; | 80 g - | 
+ This canon is in part tranſcribed from the 37th ch. of the council of Oxford. The 
word concubina is not to be underſtood in the vulgar ſenſe of the word. They who for- 
bade 
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tione ſuſpectus, niſi ad arbitrium ſuperioris ſe purgaverit, 1 707 


bitrio puniatur. Præterea, licet teſtamegta legitima clericorum be- 
neficiatorum decedentium volumus obſervari, nol tamen quod 
concubinis aliquid in teſtamento ſuo relinquant. Quod ſi de cætero 
factum fuerit, totum illud in uſum eccleſiæ quam rexit defunctus, 


Epiſcopi arbitrio convertatur. 2 at nameite) o{] 
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XXIV. Tem tries ut cum al kr hoſpiralariis, ac e 
| religioſis quibuſdam, ab apoſtoloca ſede, ut in ipſorum 
jocundo advent * ad loca interdicta pro ſuis confratriis, eleemoſynis 
colligendis, ſemel in anno loca iſta debeant aperiri, quum ad divino- 
rum celebrationem in locis hujuſmodi nominatim excommunicati 
nullatenus admittantur, et ipſi præcipuè qui cauſam de teſtamen- 
tis dederunt interdicto. Prohibemus etiam, quod hujuſmodi ex- 
empti funera nominatim excommunicatorum, aut publicorum pec- 
catorum, et violatorum eccleſiarum, et aliorum quibus vivis non 
communicavit eccleſia, eccleſiaſticæ ſepulturæ tradere non præſu- 
mant; ſi vero in aliquo contra præmiſſa venire præſumpſerint, pri- 
vilegiorum hujuſmodi ipſos fore decernimus abuſores. Ipſos quo- 


bade to marry, conſidered the wife of an eccleſiaſtic in the light of a bad woman. From 
this canon we may perceive how ill the doctrine of clerical. celibacy was ſuited to north · 
ern conſtitutions. Enthuſiaſm may overcome nature, or imagine itſelf to IRR 
nature; D | 


0 Jocundus adventur means inauguration ; is es in a : ſecandary ſenſe, & tribu- 
tum quod Domino exſolvitur cum primum ad aliquam dignitatem pervenit. DuCange, 
Gloſſ. v. Jocundus aduentus. The ſame author, v. Gonfratria, produces the following 
quotation, * Helias de Roffiaco in abbatibus 8. Martialis Lemovicens, ** Exactianem 
1 quam Epiſcopi Lemovicenſes, vel cananici, ſub nomine Cox rRATRIX, 4. populo violenter 
« expetebant — irritam fecit,” Both the words are well enn at this day upon the 
mme | q tr up: 


que 
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que ad ecclefias illas nullatenus admirtendos, doner Hatisfactionern 
idoneam præſtiterint de offers; et quod © Iced Hard: extrabantur 
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De a et ultimis volunnribus- 


Tatuimus, ut cum de bonis in teſtamento alicujus cut- 

cunque relictis ordinariis locorum certa fuerit ratio fa- 
cienda, quia Ciſtercienſes, ac ahi exempti ad hujuſmod: rationem 
reddendam, nullatenus compelli poſſunt, ut dicunt, quod religioſt 
hujuſmodi executores nullo modo conftituantur, nec in aliquo bona 
defunctorum adminiſtrent. Quod fi fuerint conſtituti, pro non con- 
ſtitutis penitus habeantur. "I „* 


XXV. 


S + 
= : 1 14 1 


3 De immunitate exeleſarims” Ho 
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xxvr. Tatuimus, quod fugientes ad eccleſiam defendantur ab 

3 eadem, nifi fuerint notorii depopulatores agrorum, aut 
publici et notorii prædones viarum publicarum *, aut manifeſti vio- 
; 1 0. F ret e eee 


„ This is founded on a reſeript of Pope Innocent III. to the King of Scotland, Docr. 

Greg. I. 3. tu. 49. c. 6. Innocent. III. illuſtri Regi Scotiz, inter alia quæ nobis re- 
galis providentia fuis literis intimavit, Quid de /llis fieri debeat qui maleficia pertra 
<« Ctantes confugiunt ad eccleſiam, ut pro reverentia ſacri loci debitas pœnas valcant evi- 
« tare, ſolicits requiſivit. Nos igitur tuis quzſtionibus reſpondentes, juxta ſacrorum ſta · 
« tuta canonum, et traditiones legum civilium, ita diximus diſtinguendum, quod fu- 
gens ad eecleſiam aut liber aut ſervus exiſtit, Si nber, quantumeunque gravia male-' 
@ ficias perpetraverit, non eſt violenter ab ecclefia extrahendus, nec inde damnari debet 
ad mortem, vel ad pœnam, fed rectores eccleGarum fibi obtinere debent membra et 
vitam; ſuper hoc tamen quod inique fecit, eſt alias legitimè puniendus, Et hoc ve - 
« rum eſt, niſi publicus lat ra fuerit, vel nocturnus depopulator agrorum ; qui, dum iti- 
4 nera frequentat, vel publieas ſtratas obũdet, aggreſBionis infidjis, ab oceleſia extrahi 
« poteſt, impunitate non preſtita, ſecundum canonicas ſanctiones. Si vero ſervus fue · 
L rit qui confugerit ad eccleſiam, poſtquam de impunitate ſua dominus ejus clericis ju- 
« ramentum 
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latores aut effraQtores eccleſiarum, ſeu a canone vel ab ** ex- 
communicati, quibus caſibus adhuc ſunt tueadi, donec diceceſanus 
vel ejus officialis pronunciaterit ſunteniikliter eos ab eccleſia non eſſe 
defendendos. 
ihne lpallan a 609122] 2, a R435 | 0 2 
111. at = 1 N 
eee e 


XXVII. \ Dj icientes, Key * vicarius, Leu preſbyrer;: feu cle- 
ricus alius, aliquem cruceſignatum “, ſeu elericum 
2 pra; homicidio, Præda, latrocinio, maximè G ſuper bis ma- 


leficiis fuerint defamati, de manibus balivorum laicorum requirat 
ſine juſſu et conſcientia Epiſcopi, Archidiaconi, vel Decani, loci il - 
lius ubi fuerit requirendus. Prohibemus etiam, ne laicus fide- 
juſſor inveniatur apud bali vum laicum pro talium captorum libera- 
tione; ſtatuentes, quod detentores talium privilegiorum, poſtquam 
canonicè moniti fuerint et requiſſti, ad —— eorundem per 
<cenſuram eccleſiaſticam; onion. 
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* ramentum perlidt, ad Redd dowini fai redire of hn, ctiam wt. a gala 
« a domind poterit occupati. T 

I am perſuaded that this reſcript was ad Weben in to William the Lion: 
1/, Becauſe they were cotemporaries from 1198 to 1214; 2dly, Becauſe, between the 
death of William the Lion in 1214, and the death of Innocent III. in 1216, the Pope 
had little leiſure, for anſwering reſcripts from Scotland; - 3dy, Becauſe the queſtion put 
to the Pope' for Bis determination better ſuited a fovereigh long verſed in the a arts of 
reigning, than the tutors of Alexander II, a minor, 

From this text of the Canon law we learn, chat there ware robbers in Scotland, who 
followed e ene day, and reticed/to 2 1 the e- 


vening. , 1 1 whe f „ 
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* On b che croſs, or N LEM cp ardde 
Hoy Land, politic popes and zealous princes beſtowed moſt extravagant privileges. 
Even the virtuous St Lewis granted them a /uper/edere during the expedition, or for a 
term of years [1245]. In other words, for a term of years he diſſolved fociety, and 
made the obligations between man and man eluſory. 
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XXVIII. QTatuimus etiam, clericos in quolibet ordine ab ecclefia 

eſſe defendendos,' donec, exigente juſtitia, propter 
immanitatem criminum a fſuſceptis ordinibus degradentur ; et ne 
maleficia tranſeant impunita, in maleficiis deprehenſi aut manifeſti 
eonvicti, arctæ cuſtodiæ carceris diceceſani, quem quiſibet Epiſco- 
pus habere tenetur, tales clerici commendentur, ac pane doloris et 
aqua tribulationis ibidem ſoltententur, ne fame vel ſiti in carcere 


ſuffecentur. 


XXIX. C\Tatuimus etiam, quod de eætero placita ſecularia in die- 

bus dominicis ac in ahis feſtivitatibus ſolennibus mini- 
me teneantur; neque in eceleſiis, cœmeteriis, aut aliis locis Deo de- 
dicatis, talia placita, et maximè cauſæ ſanguinum, aut criminales, 
per Der r ſeculares locis aut en prædictis agi- 
dentur. 


Ut libertates eccleſiæ ſine diminutione conſerventur. | 


XXX. O Tatuimus etiam, quod nulli permittatur violare aut dimi- 

nuere libertates ſeu immunitates aut conſuetudines ra- 
tionabiles rerum aut perſonarum eccleſiaſticarum hactenus obſer- 
vatas, ac divino jure vel humano ſalubriter et rationabiliter 1 intro- 


| ductas. 


2334 
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a De ee ab eccleſia defendendis, 


XXXI. O Tatuimus autem auctoritate concilii Lateranenſiis, quod 
27950 cruceſignati rite ab eccleſia tuendi ſunt; niſi, propter ſuo- 
rum ſcelerum immanitatem, ab eccleſiaſtica defenſione fuerint ſeque- 
ſtrandi; ſuper hoc juſtum judicium diceceſani modis omnibus ex- 
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Quod nami non capiantur per laicos in terris eccleſiaſticis. 


XXXII. Q Tatuimus, quod nullus vicecomes, balivus, vel quicun- 

que laicus, namum capiat, vel capi faciat, in foro aliquo, 
vel extra forum, de rebus clerici, vel etiam laici, manentis in terris 
eccleſiarum, vel etiam ad vendendum compellant, ſub æſtimatione, 
quz For le Roy” vulgariter dicitur. Quod fi ſecus actum fuerit, 
ſi capiens vel capi faciens admonitus res taliter captas, aut venditas, 
infra terminum ſibi ſtatutum non reſtituerit, et etiam de injuria ſa- 
tisfacere contempſerit, per excommunicationis ſive interdicti ſenten- 
tiam, ſecundum qued videbitur W fine moræ diſpendio 
coëèrceatur. 


Quod clericus non trahatur ad forum ſeculare. 


XXXIII. OTatuimus etiam, quod fi eccleſiaſtica perſona contra a- 
ham perſonam eccleſiaſticam moveat quæſtionem per- 
ſonalem, vel etiam realem, ſuper rebus aut aliquibus bonis eccleſi- 


The Cruce/ignati had ſo many, and ſuch extenſive privileges, that on occaſion of 
mutual contracts there aroſe a neceflity of renouncing them, Hence the phraſe, « Re- 
« nunciantes omni privilegio, maximè cruceſignatorum et cruceſignandarum ;” Chart. 
Morav. vol. 1. p. 102, Du Cange mentions the ſame thing to have happened on the 
continent; Glef. v. Cruceſignati. Privileges granted for cluding the common laws of 
ſociety muſt themſelves prove eluſbry. 


/ aſticis, 
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aſticis, eam coram judice eccleſiaſtico proſequatur ſuper his, adverſa- 
rium ſuum nullatenus ad forum vetitum pertrahendo. Quod fi 
aliter ab aliquo præſumptum fuerit, fi canonicè monitus non deſti- 
terit, actor a jure, quod fibi competit, cadat, reus, fi conſentiat, 
pro convicto habeatur; nihilominus, fi ulterius perſeverent, et pœ- 
nas prædictas contemnant, ſecundum ſacros canones, et auctoritate 
concilii, excommunicati publice denuncientur. Adhæc, cum inva- 
ſores ac perturbatores immunitatum, libertatum, poſſeſſionum eccle- 
ſiaſticarum, necnon perturbantes pacem per aliquas fraudes, odia, 
vel machinationes, per ſententiam latam a canone ipſo facto ſint 
excommunicati, auctoritate eorundem canonum et concilii deorevi- 
mus eos debere « excommunicatos publicè denunciari. | 


De decimis et primitiis. 


XXXIV. QTatuimus, ſecundum divinz legis et humanæ præcep- 

ta, quod decimæ de omnibus quæ innovantur, de 
quibus decimæ præſtari debent, ut de blado, fœno, lino, de hortis, 
de molendinis, de piſcariis , de fœtibus animalium, lana, lacte, 
caſeis, quocunque tempore fiant, pullis, ovis, negotiatione, vena- 
tione, filva cædua, de fructibus arborum, et alus hujuſmodi, integre 
perſolvantur his ad quos pertinere noſcuntur. 


De decimis hortorum. 


XXRV. A p hac decrevimus, quod decimæ hortorum in civita- 
tibus et burgis, ad quamcunque culturam redigantur, 
ad vicarium pertineant. Decimæ vero hortorum in villis, pro qua 


The exaction of the tithe of ſea-fi/b appears to have been Fully eſtabliſhed ſo early 
as 1222 ; Ch. Dryburgh, p. 31. Even a charter by William the Lion, till earlier, men- 


tions decimas de blado, lana et lino, de pullis et vitulis, de purcellis et agnis, de bu- 
'« tiro et caſeo, de piſcariis, & c. Chart, Morav, vol. 1, p. 36 


Parte 


11 l 


parte fuerint ad culturam ſegetis redacti, ad perſonam pertineant, 
et pro alia parte ad vicarium. Linum vero, nnen ſeminatur, ad 
vicarium pertineat 


De decimis vaccarum. 


XXXVI. Trem de vaccis fœtis ſtatuimus, ut fi de earum lace non 

fiat caſeus, vel butirum, pro vacca tres denarii per an- 
num, et pro ejus vitulo unus denarius eodem anno, pro decima 
exigatur. 


De decimis ovium. 


XXXVII. rem ſtatuimus de ovibus, quod fi oves, vel cætera ani- 

malia, in diverſis parochus extiterint per di verſa tempora, 
quælibet eccleſia pro rata temporis decimam percipiat, dum tamen 
per menſem integrum ad minus in alicujus parochia ſteterint; mi- 


* In conſequence, as it would ſeem, of this canon, the chapter of Moray pronoun- 
ced a decree 1369 : © Quod ducentes meremia de nemore cum bobus et plauſtris ſol- 
% yant curato ſuo decimum pro decima tempore æſtivali; — in hyeme triceſimum de- 
narium; — et ad carientes petas, vel conſimilia, idem diffiniebatur extendendum; mo- 
4 lendinarii ſolvant decimam de molendino, et de terra molendini ſueta aſſedari cum 
* molendino, et curatus allocabit, et ſubducet unum denarium, et unum obolum de 
* qualibet acra terræ ordeacez, et unum denarium de qualibet acra terræ avenaticæ;“ 
Chart. Morav. vol. 1. p. 8 1. The learned reader needs not be informed, chat mere- 
mium, corrupted from materiamen, means any wood fit for the uſes of building. Thus 
in the chartulary of Aberbrothock, vol. 1. p. 118. a grant occurs with this title: De 
« licentia meremii in foreſtis Regis;” bearing a liberty, © capere in foreſtis quæcunque 
eis neceflacia tuerint, ad xdificia ſua, et ad uſus eorum proprios.” | 

The humanity of the modus eſtabliſhed by the chapter of Moray is remarkable. From 
the tithe of wood brought from the foreſt in winter, two thirds were deducted. It is 
ſtrange that ſomething of the ſame kind was not introduced with reſpect to the tithe 
of ſca-fiſh, where the expence, and the actual riſk of the fiſhers, were fo evident, 


F noris 
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noris autem temporis nulla ratio habeatur : fructus autem toto tem- 
pore, quo curantur, non quo percipiuntur, accipere debemus, et 
hoc ipſum inter 1 obſervetur. 0 


De eodem. 


| XVI. Tem ſtatuimus, ſi parochianus alicujus eccleſiæ per 
menſem, vel ultra, propter herbam cum ſuis averiis 


in alia parochia commoretur, id, quod ſupradictum eſt de n 
obſervetur. | | 


De eodem. 


XXXIX. TTem ſtatuimus, quod animalium quæ cubant in una 

parochia, et paſcuntur in alia, per totum annum, deci- 

mz di vidantur zqualiter : ſi autem communiter paſcantur in utra- 

e parochia, et cubant tantum in una; illa, in qua cubant, tres 

partes recipiat, et quarta pars remaneat eccleſiæ in cujus parochia 
paſcuntur. 


De decima ſœni et molendinorum. 


XL. T Tem ſtatuimus de decimis fœni, et molendinorum, quod i in- 
tegrè perſolvantur; quas fi aliquis ſolvere noluerit, poſt t tri- 
nam admonitionem excommunicetur. 


De mercenariis. 


XII. ITem ſtatuimus, quod ſufficiat a mercenariis, qui opera ſua 
locant pro dimidia-marca, vel infra, exigere tres ablationes 
per annum pro decima. mercedis, quam recipiunt. 


De 
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De decima piſcationum. 


XIII. Tea Rtatuinus de decimis piſcatorum, quod nullz perſons 

. vel vicarius ab alienis parochianis decimas piſcationum. 
exigere præſumat, niſi quamdin in ſua parochia domus conduxerint, 
vel manſiunculas ad inhabitandum fecerint, vel ex mutuo ſeu com- 
modato habuerint; niſi ſecus —— en mn . 
tione fuerit munita. | 


Caſus in quibus excommunicantur, qui perturbant viros ec- 
eleſiaſticos, ſeu eorum procuratores, ne faciant commo- 


dum ſuum de decimis ſuis. 


XLIII. F Tem ſtatuimus, ne advecati ecclefiarum, ſeu quilibet laici,, 

impediant vel prohibeant, aut aliquo modo compellant,, 
perſonas, vel vicarios, ſeu. procuratores eorum, quo minus de deci- 
mis ſuis, ſeu dominorum ſuorum, liberè valeant diſponere, vendere, 
vel alienare, quocunque modo voluerint, nec etiam ſuis, vel alienis 
hominibus prohibeant, ne decimam emant, ſeu etiam alias obven- 
tiones ; nec etiam clericis aliquod impedimentum præſtent, quo mi- 
nus ad opus proprium eas colligant, et pro arbitrio ſuo de eis diſpo- 
nant. Quod fi quis contra facere præſumpſerit, vel quoquomodo in: 
fraudem eccleſiaſticæ libertatis, et ſacrorum canonum, machinatus 
fuerit, auctoritate concilii generalis excommunicetur. 


* Called Boya in Chart. Balmerinoch, p. 16.; the ſame with Botha. Hence Booth in- 
England, and Bethie in Scotland, at this day, 


De 
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De furantibus decimas. 


XLIV. de ſtatuimus, quod quicunque filii perditionis decimas 
furtivè ſubripuerint, aut vi aut clam occupaverint, aut de- 
cimas ſegetum ſectas in agris reliquerint, aut per agros projecerint, 
et ad horrea, ſecundum rationabiles et antiquas conſuetudines, de- 
ferre contempſerint *, eccleſiaſticà cenſurà ad ſatisfaciendum Deo 
et eccleſiæ, ac clericis læſis et damnificatis, legitimè compellantur. 


2 


De * 


D bee ſtatuimus, quod iſtæ ſententiæ in ae eccleſiis 
ſingularum dicœdceſium ad nos EG per tres 


as ſolennes ſingulis annis publicentur. | | 8 


XLV. 


De conſpiratoribus, 


Avr L Xcommunicamus etiam omnes conſpiratores contra pro- 
prios Epiſcopos, vel alienos regni, et omnes conſpira- 
zoribus eee eo quo tales ſciſmatici ſunt, et infames. 
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De obedientia Clericorum. 


XLVIL N Voniam © melior eſt obedientia quam viRtima,” et con- 
tumacia ſeu inobedientia peccato ariolandi et idola- 


* This ſhews, that the laity were wont to tranſport the great tithes to the ecclefiaſti- 
cal granaries ; but that there was no law obliging them to perform that ſervice, The 
church ſupplied the defect, by terming them the fons n who refuſed to per · 
form that ſervice, and by . them accordingly. 


triæ 


f 2s 3 
triæ comparatur *; ſtatuimus, quod omnes eccleſiaſtici viri, ſuis 
Diceceſanis, Archidiaconis, Decanis, in mandatis licitis et canonicis, 
contumaciter, et fine manifeſta cauſa rationabili, reſiſtentes, ab of- 
ficio ſuſpendantur, et, creſcente contumacia, pœnæ majori ſub- 


De queſtionariis, a" non \ 0G ſemel in anno admit- 
tantur. 


XLVIII. Uoniam quidam quzſtionarii + variis illuſionibus a- 
nimas ſimplicis populi ſeducunt, ſtatuimus, quod 

cum aliquis quæſtionarius ad aliquam eccleſiam acceſſerit, mini- 
ſtrans in eadem eccleſia, eodem die negotium dicti quzſtionarii 
parochianis ſuis reverenter exponat, ſecundum quod in literis Do- 
mini Papæ ꝗ᷑ et diceceſani continetur: ita quod dictarum literarum 
tenorem nullatenus excedat. Ad alium diem autem infra annum 
illum eundem queſtionarium, in eadem eccleſia, pro eodem negotio, 
nullo modo admittat. Ad hæc ſtatuimus firmiter obſervandum, 
quod a principio Quadrageſimæ uſque ad octavas Paſchæ negotium 
fabricz eccleſiæ . , omnibus — dominicis, et feſtivis, 
. _- -  fadeliter, 


* That . rebellion is as the fin of witchcraft,” 1 a text which, on diferent occaſions, 
has been differently applied. At one time it has been uſed to enforce clerical obedience ; 
at another, paſſive obedience of ſubjects towards their civil rulers* Such gloffes wilt al- 


ways be found where * interpret ſcripture. 


+ More properly called une gugſtoret. They are ſometimes called Predica- 
teres, as in 4. Later. Concil c. 62, from whence this canon is derived. In the fame 
place the form of the brief is to be found. How ſcanty and inanimate the ſermons of 
that age muſt have been, may be gathered from this circumſtance, that they were, by 
excellence, termed preachers, who literally preached themſelves. 


t See Decr. Greg. |. 5. tit. 38. c. 14. taken from the ſecond Lateran council, 


John Biſhop of Glaſgow is ſaid to have rebuilt the cathedral church 1136. Chr. 


Melros, Joceline Biſhop of Glaſgow is ſaid to have rebuilt it 1197. Mid. We ſee, how- 
G | ever, 
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fideliter, et diligenter, in fingulis eccleſiis poſt evangelium miſſæ, pa- 
rochianis exponatur, et indulgentia eidem fabricæ ſubvenientibus 
conceſſa, quam in qualibet eccleſia ſeriptam eſſe præcipimus, apertè 
et diſtinctè eiſdem parochianis vulgariter dicatur, et eleemoſynæ 
eorundem, ac bona decedentium ab inteſtato, ac etiam piè legata, 
ſecundum conſuetudinem hactenus approbatam, fideliter colligantur, 
et decanis locorum in proximis capitulis, ſine diminutione, aſſignen- 
tur, et infra dictum terminum nullus quæſtionem pro negotiis akis 
in eccleſiis parochialibus admittat. 


Quod excommunicati ſint ſubvertentes libertatem eccleſiæ. 


XLIX. E prelatis et clerieis ſtipendiis eccleſiæ militantibus, qui, 

contra canonicas ſanctiones, et libertates eccleſiaſticas et 
conſuetudines ecclefiz Scoticanz hactenus obtentas, conſilium et auxi- 
hum laicis impendunt, et maxime de his qui literas dictant, ſcribunt, et 
conſignant, ſeu ſtatuta condant, per quæ jura, ſeu ſtatuta, libertates ec- 
cleſræ, et conſuetudines hujuſmodi, poſſunt ſubverti, et de aliis, ſcilicet 
ſtatutariis “, conſiliariis, et eorum fautoribus, ſtatuendo decrevimus, 
quod quoniam omnes tales in canone latæ ſententiæ incidunt, pro ex- 
communicatis publicè denuncientur. Si quis vero beneficiatus in poſte- 
rum ſuper aliquo præmiſſorum fuerit convictus, auctoritate iſtius ſtatuti 
noverit ſe beneficio ſuo fore privatum; ſi præditus dignitate vel præ- 
laturà aliqua, hujuſmodi attentare præſumpſerit, omni dignitate 
careat et honore; fi laicus et ab ecclefia infeodatus, feodo ſuo pri- 
vetur. Si clericus hujuſmodi facere præſumat, et poſtea ad eccle- 
ſiaſticum beneficium fuerit præſentatus, nullatenus admittatur, niſi 
coram Diceceſano ſuo ſuper hoc purgaverit innocent: 


ever, from this 48 canon, that fifty years after the days of Biſhop Joceline, the building 
was not completed. | | | 


-* In M. S. Statuariis. 
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 Tnfraſeript excommunicandi ſunt quater | in anno, ” 


L.; Tem ſtatuimus, quod in ſingulis eccleſiis, tam militum quam 
aliorum, quater in anno in proximis dominicis poſt obſerva- 
tionem quatuor temporum excommunicentur in genere ſortilegi, ve- 
nefici, incendiarii, ecclefiarum fractores, falſarii, uſurarii manifeſti, 
et ſcienter impedientes teſtamenta legitimè facta *, et etiam impe- 
dientes ordinarios quominus de bonis ipforum decedentium ab in- 
teſtato, ſecundum conſuetudinem eccleſiæ Scoticanæ, rite valeant or- 
dinare, laici detinentes, invadentes, fraudantes, et auferentes poſ- 
ſeſſiones, aut alia quæcunque jura eccleſiaſtica aùt libertates; et 
omnes illi qui ſe in beneficio eceleſiaſtico intrudunt; et teſtes ſcien- 
ter perjuri, per quos aliquis amittit hæreditatem, aut beneficium 
eccleſiaſticum, ſeu terrenum; raptores etiam publici et notorii; et 
omnes ſcienter receptantes fures, vel raptores, ut furentur, vel ra- 
piant, vel eos manutenent, vel pro eis fidejubent, cum ex dicta cau- 
ſa querelantur. Contra latronum et prædonum flagitia, quibus ni- 
mis abundat regio Scotanica, quod nequaquam eſſet, ut accepimus, 
niſi majores eos defenderent, et manutenerent, aut pro eiſdem ſci- 
enter et prudenter fidejuberent, ſie duximus ſtatuendum, ut nemo 
eos protegat, manuteneat, ſeu defendat, vel. in domibus teneat, vel 
ullos quos ſciverint, vel manifeſtum fuerit, latrocinium aut prædam 
exercere: eos autem qui contrafecerunt, ſi tertio commoniti per ec- 
cleſiaſticum judicem, ipſos a ſe non abjecerint, eccleſiaſticæ excom- 
municationi ſubjugamus. Monitionem autem volumus et ſtatui- 
mus ſufficere generalem ; etſi fiat alicujus nomine non expreſſo, 
dum ita publice ac ſolenniter fiat, quod ad eorum notitiam valeat 


* This part of the canon is taken from the Conflitutions of Sarum; c. 33. It i remark- 
able, that thoſe conſtitutions mention, © auxilium demonum quocunque modo invo- 
« cantes,” which is omitted in the Scottiſh canon. 


pervenire 


[ 8] \ 
pervenire . Item omnes qui in cauſa matrimoniali falſas excep- 
tiones malitiosè opponunt, vel opponi procurant, vel qui in cauſa 
matrimoniali falfurn perhibent teſtimonium ſcienter, vel id fieri pro- 
curant, vel teſtes ſubornant, excommunicationis ſententie ſe nove- | 
rint ſubjacere. | | 


ve 3 


LI. 1 Tem cxcommunicamns illos qui pacem regis aut regni per- 

turbant; et omnes illos qui, odio vel lucri cauſa, aliis crimi- 

na falſò imponunt, pro quibus mors, vel exilium, vel membrorum 

mutilatio, vel IN ſeu bonorum ſpoliatio, ſequi 4 ſi 
n convincantur. | Fey. 


De excommunicato per unum Epiſcopum denunciando per 
alios, et de interdicto promulgando in terris excommunica- 

ti, ſi per quadraginta dies in pertinacia perſeveravit, et de 
| 28 prælatorum iſta non obſervantium. 


LI. Tratuimus etiam, ut quoties aliquis ex nobis Epiſcopis, in ali- 
quem nobis jure dicecef. ſubditum, ſententiam excommuni- 
cationis ob aliquam cauſam rationabilem et legitimam promulgave- 
rit, et eandem alicui noſtrum demandaverit publicandam et deman- 
dandam, quibus noſtrim eam per ſuam diœceſim faceat publicari, 
et ipſum delinquentem denunciet excommunicatum, et eundem per 
ſe ipſum tanquam excommunicatum evitet; et quatenus in eo eſt, ab 
aliis faciat evitari. Et fi talis excommunicatus in ſua pertinacia per 
quadraginta dies claves eccleſiæ contemnendo, animo perſeveraverit 
indurato, et idem excommunicator extunc terras ipſius excommuni- 


* What concerns latronet is taken 3 the council of London, c. 18. The Scottiſh ca- 
non has added pradones, in alluſion to the practice of robbing in gangs. 


cat, 
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cati, in diœceſi ſua ſitas, * per quæ tranſierit, et per dz 
et amplius in eiſdem fecerit moratn, eccleſiaſtico ſuppoſuerit inter- 
dicto, et idem interdictum alicui noſtrùm demandaverit publican- 
dum; quilibet noſtrim terras ejuſdem excommunicati, in diœcefi 
ſua ſitas, ſupponat interdicto, quouſque per eundem excommunicato- 
rem dictæ ſententiæ fuerint relaxatæ. Loca vero per quæ tranſie- 
Tit, et quamdiu ibi moram fecerit, ſimiliter eecleſiaſtico ſupponat in- 
terdicto. Ut tamen regiæ majeſtati debitus honor deferatur, ſi i- 
dem excommunicatus in comitatu domini regis, vel reginæ conſortis 
ſux, communis congregationis ipſius regni magnatum extiterit; 
tunc dicecefanus loci ejus per ſe, vel per alium, talem eſſe excom- 
municatum denunciet, eoſdem canonicè inducendo, ut ipſum ex- 
communicatum a ſua communione repellant, et evitent, et a ſuis 
faciant evitari. Alioquin cum ſibi videantur favere, qui manifeſto 
facinori negligunt obviare, idem locus per diceceſanum eccleſiaſtice 
ſupponatur interdicto, tamen regis et reginæ liberorumque ſuorum 
capellis in ſua dignitate feliciter duraturis. Et ut divinus timor in- 
cutiatur fortius obſtinatis, ad excommunicatorum inſolentiam re- 
primendum fi neceſſe fuerit, brachii ſecularis auxilium, prout catho- 
licorum regum temporibus fieri conſuevit, et de jure debuit, invoce- 
tur. Et ſi aliquis noſtrùm aliqua levitate ab eccleſiaſtica et divina 
obſervatione receſſerit, vel in aliquo eam impedierit, per ſacri con- 
cilii deliberationem fratrum ſuorum atque prælatorum conciliis ca- 


De Fenn inceſtits clericorum. 


Im. 1 quis erde cum filia ſua ſpirituali tortiltatits fuerit, ſciat 

ſe grave adulterium commiſiſſe; idcirco fi fœmina laica fit, 
omnia derelinquat, et res ſuas pauperibus tribuat, et converſa in 
monaſterio Deo uſque ad mortem ſerviat. Non debet epiſcopus vel 
preſbyter commiſceri cum mulieribus, quæ eis confeſſæ ſunt peccata; 
i forts, quod abſi, lic contigerit, ic pœniteat quomodo et de filia 
H 5 ** 
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fpirituah *, Epiſtopus annis. quindecim, preſbyter annis duodechm, 
pœniteat, et deponatur tame, fi in conſcientiam popull venerit. 


Quod abfolutio excommunicationis non Gt extorquenda per 
laicos, 


LIV. N laicis de rebus ſeu perſonis eccleſiaſticis nulla fit attri- 

buta poteſtas diſponendi, quibus obſequendi manet neceſ- 
ſitas, non auctoritas imperandi, ad extirpandum conſtitutionis vi- 
tram quod nuper inolevit, in ſubverſionem eccleſiaſticæ libertatis gla- 
dio materiali ſubjiciantur; duximus ſtatuendum quod nullus, qui 
juriſdictioni præeſt, ſententiam excommunicationis, interdicti ſeu 
ſuſpenſionis, in ſubditos ſuos ex quacunque cauſa latam, ad manda- 
tum alicujus ſecularis poteſtatis, de cætero præſumat relaxare. Si 
vero ſecularis poteſtas in pertinacia ſua perſeverans, ad relaxandum 
ſententias per res eccleſiæ mobiles five immobiles, ſeu quovis alio 
modo compellat, loci diœceſanus auctoritate concilii et canonis > 85 


niat tene delinquentem. 


De e 19 


LV. \ Uoniam baptiſma prima tabula ſt poſt mana et 

magna eſt virtus et efficacia hujus ſacramenti, cum ab ip- 
ſo Deo inſtitutum fit, et ejus ſanguine rubricatum ; præcipimus, ut 
hoc ſacramentum celebretur eum honore, et reyerentia, et magna 
cautela, maxime in diſtinctione verborum, in quibus tota vis hujus 
ſacramenti conſiſtit, et ſalus puerorum. Forma autem baptizandi 
hæc eſt, © Ego baptizo te in nomine Patris, et Filii, et Spiritus San- 
&ti. Amen.” In Romano vero et etiam Anglico idiomate fub ea- 
dem forma doceant ſacerdotes frequenter, et poſſe, et debere ſe bap- 


tizare pueros in neceſſitate, Et pater et mater baptizent filium ſuum 


* The word carnali is placed above ſpiritual, in another hand. 


En * 


in neceſſitate, cum aliæ deſint perſonæ *, et r Bus præjudicio matri- 
monii +. Fontes ſub ſera clauſa cuſtodiantur. Chriſma fimiliter, 
et ſacrum oleum, et euchariſtia, ſub clave cuſtodiantur. Si vero hi, 
ad quos ſpectat cuſtodia, ea incautè reliquerint, tribus menſibus ab 
officio ſuſpendantur. Et fi per eorum incuriam aliquid nefarium 
inde contigerit, graviori ſubjaceant ultioni. Baptiſterium habeatur 
in qualibet eccleſia, baptiſmati, Iapideum vel ligneum, competens, 
quod decenter cooperiarur, et reverenter conſervetur, et in alios uſus 
non convertatur. Aqua, in qua baptizatus fuerit puer, ultra ſeptem 
dies in baptiſterio non ſervetur. Si vero puer a laico domi baptiza- 
tus fuerit, aqua, propter reverentiam baptiſmi, vel in ignem funda- 
tur, vel ad eccleſiam deferatur in baptiſterium fundenda. Item vas 
illud, in quo baptizatus fuerit, vel in igne comburatur, vel ad uſus 
eceleſiæ deputetur. Cum autem laicus in neceſſitate baptizaverit 
puerum, ſacerdos poſtea diligenter inquirat ab eo, quid dixerit, aut 
quid fecerit; et ſi inveniat laicum diſcrete etiam in forma eccleſiæ 
baptizaſſe, in quocunque idiomate, approbet factum f; ſin autem, ipſe 
ſacerdos baptizet puerum, ſicdicendo: · Nonte baptizo, fi baptizatus es 
ſed ſi non es baptizatus, baptizo te in nomine Patris, et Filii, et Spi- 

ritũs Sancti. Amen || .” Sub iſta forma pueri, de quibus dubium 
eſt an ſint baptizati, baptizentur. Cum vero a laico baptizatus fue- 
rit infans, poſtmodum allato puero ad fores eccleſiæ, fuppleatur a 
ſacerdote quod deeſt; ſcilicet paululum ſalis, et aurium et narium li- 
nitio cum ſaliva . Exorciſmi etiam dicantur, et ad fontes omnia 
y fient 


This is tranſcribed from the Conftitutions of Sarum, c. 16. 

I This is an adjudged caſe, Decr. p. 2. cauf. 29. c. 5, Pope John VIII. determined it 
upon this principle, Whom God hath joined, let no man put aſunder.” lu the canon 
law, the application of texts of ſcripture-is not always ſo unexceptionable. . 

+ Conflitutions of Sarum, c. 19. | 

] 1 have ſupplied a defect in this paſſage from Decr. Greg. I. 3. tit. 42. c. 2. 
* Paulukm ſalis. The reaſon why ſalt is neceflary in the compoſition of holy water, 


may be found in Pecr. part 3. dift. 3. c. 20. . Si ſale aſperſo per Heliſzeum prophetam 
: « ſterilitas 


[ 32, 1 
fient puero, quæ fieri ſolent, ſine immerſione et aquæ benedictione. 
Quando autem baptizatus fuerit puer, de quo dubium eſt an bapti- 
zatus fuerit, omnia fiant a ſacerdote, dum tamen ante immerſionem 
Uicantur verba ſupradicta: Non te baptizo,” &c. Ad levandum 
vero puerum de fonte, tres ad plus admittantur perſonz in baptiſmo. 
Marem duo mares et una fœmina ſuſcipiant; fœmina vero dua- 
bus fœminis, et uno mari ſufcipiatur. Plures tanquam teſtes, non 
tanquam patrini, fi haberi potuerint, habeantur, propter varias 
cauſas. Panni autem chriſmales non niſi in uſus ornamentorum 
eceleſiæ convertantur, nec ſemel ad eccleſiam cum pueris delati, a- 
lis ad baptizandum prece vel pretio non tradantur. Similiter alia 
ornamenta eccleſiæ, quæ pontificalem acceperunt benedictionem, 
nullo modo in profanos uſus convertantur . Fœminæ moneantur, 
ut pueros ſuos caute alant, et jurta ſe de nocte non collocent 
ſteneros |, ne opprimantur; ſolos in domibus, ubi ignis fuerit, vel 
ſolos juxta aquam, non relinquant. Et hoc omnibus diebus domini- 
cis dicatur . = 


4 ſterilitas aquæ ſanata eſt, quanto magis divinis precibus ſacratum ſal fterilitatem re- 
rum aufert humanarum, et coinquinatos ſanRtificat !” &c. And again, Dec. Part 3. 
diſt. 4. c. 64. Datur baptizando ſal benedictum in os, ut per ſal typicum, ſapientiæ ſale 
< .conditus, fœtore careat, nec a vermibus peccatorum ultra putrefiat.“ 

Aurium et narium linitio cum ſaliva, Concerning this, ſee Deer. part 3. dift. 4. c. 68, 
Hoc enim ſacramentum hic agitur, ut per ſalivam typicam ſacerdotis et tactum, ſa- 
« pientia et virtus divina ſalutem ejuſdem catechumeni operetur : ut aperiantur ei na- 
« res ad accipiendum odorem notitize Dei; ut aperiantur illi [ei] aures ad audiendum 
% mandata Dei; ut aperiantur ei ſenſus ad audiendum mandata Dei, ſenſumque intimi 
4 cordis reſpondendum.” 

Exorciſini etiam dicantur. For this alſo the canon law aſſigns a reaſon, Doecr. part 3. 
diſt. 4. c 53. Non prius fontem vitz adeant, quam exorciſmis et exſufflationibus 
0 clericorum, ſpiritus ab eit immundus abjiciatur.” 

Leſley Biſhop of Roſs, at the Reformation, is reported to have ſaid, * That in the 
i canon law he found nothing but Mahmut -volumus.” He muſt have ſtudied it with 
little attention. 


2 Conſtitutions of Sarum, c. 20 


+ Conſtitutions of Sarum, c. 21. from thence I have ſupplied the word Cenerer] 
-which TROP | 


De 
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De ſacramento confirmationis, 


LVI. Uum ſacramenta confirmationis ad robur dantur pueris, 

ſacerdotes cum audierint adventum Epiſcopi, moneant 
populum, ut deferant pueros ad Epiſcopum confirmandos *. Ad- 
ultus autem, ſi tempus habuerit confitendi, prius confiteatur, quam 
confirmetur. Hoc etiam laicis intimetur, quod contrahitur in hoc 
ſacramento, ficut in facramento baptiſmatis, proximitas ſpiritualis 
inter illos qui ſuſcipiunt pueros, et illos quorum ſunt pueri, et et- 
iam illorum pueros . Mas vero marem coram epiſcopo teneat, et- 
fœmina fœminam. . 


De ſacramento pœnitentiæ. 


LVIL Uum remiſſionem peccatorum per veram confeſſionem 

conſequimur, præcipimus, ut ſacerdotes, in danda pce- 
nitentia, diligenter attendant qualitatem perſonæ, et quantitatem de- 
licti, locum, tempus, cauſam, et moram in peccato factam, et alias 
peccati circumſtantias; ſimiliter devotionem pcenitentis et ſigna 
contritionis attendant . In audiendo confeſſionem ſacerdos ha- 
beat vultum humilem, et oculos ad terram demiſſos, nec ſæpius in- 
diſcretè faciem reſpiciat confitentis, et maximè mulieris, et patien- 
ter audiat quicquid dixerit, et in ſpiritu lenitatis eum ſupportet, et 


The ſacrament of confirmation is held to be greater than the ſacrament of baptiſm ; 
for that a prieft beſtows baptiſm, but it is a biſbop who beſtows confirmation, Decr. 


part 3. dift, 5. c. 3. 


+ Concerning this ſpiritual adoption and proximity, and the ſtrange conſequences 
thence ariſing, ſee Decr. part 2. cauſe 30. paſſim. This 56th canon alſo is taken from 


the Conflitutions of Sarum. 
+ Conſtitutions of Sarum, c. 24. 


[34 ] 
ci pro poſſe perſuadeat pluribus modis, quod integre, et de omni- 
bus peccatis pœniteat et confiteatur. Aliter vero confeſſio non eſt 
vera. Præterea, inquirat uſitata ſingulatim; inuſttata autem non niſi 
a longe per circumſtantias; ut ſic expertis detur materia confitendi, 
et inexpertis nulla detur occaſio delinquendi. Perſonarum nomina 
cum quibns peccaverit, non inquirat; fed per confeſſionem poteſt 
inquirere, utrum laicus, vel clericus, ſacerdos, vel diaconus, vel 
monachus, fuerit . Moneantur autem laici in principio Quadra- 
geſime confiteri, et cito poſt lapſuras: pracipiant etiam parochia- 
nis ſuis, ut poſtquam ad annos diſcretionis pervenerint, omnia pec- 
cata ſua ſemel im anno confiteantur proprio ſacerdoti, vel alteri ad 
ejus licentiam; et reverenter, ad minus in Paſcha euchariſtæ, ſacra- 
mentum percipiant, niſi forte de conſilio propru ſacerdotis ob ali- 
quam rationabilem cauſam, ad tempus, ab ejus perceptione duxerint 
abſtinendum; alioquin et vivi ab ingreſſu eccleſiæ arceantur, et 
mortui Chriſtiana ſepultura careant. Caveat autem ſacerdos omni- 
no, ne verbo aut ſigno, aut aliquo modo, peccatorem prodat; ſed ſi 
prudentiori conſilio indiguerit, illud abſque expreſſione perſonæ ulla 
cautè inquirat. In dubiis vero ſemper conſultet Epiſcopum, aut 
difcretos viros, quorum conſilio certificatus unn ſolvere valeat 


vel ligare. 


"EINE; De ſacramento Euchariſtiæ. 


Pi Xcellentiſſimum Dominici corporis et ſanguinis ſacra- 
-- mentum cum reverentia, devotione, et honore, tracte- 
tur. Et propter hoc diſtrictè præcipimus, quod ſacerdotes circa ea 
quæ ad ſubſtantiam ſacramenti, corporis et ſanguinis Domini, per- 
tinent, ſint diligentes, proviſuri quod euchariſtia in munda pyxide 
conſervetur: nec ultra ſeptem dies conſerventur hoſtiæ conſecratæ, 
ſed qualibet die Dominica innoventur; ita quod poſt receptionem 
hoſtiz recenter conſecratz, aut ſuſceptionem ſanguinis Dominici, re- 


LVHI. 


* Confiitutions Sarum, c. 27. 
ſervatæ 
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ſervatæ hoſtiæ a celebrante, miſſam ſumantur, vel aliquo bonz con- 
ſcientiæ. Habeaturque certitudo circa hoſtiam conſecratam, ut non 
fumatur non conſecrata pro conſecrata ®, nec confecrata iterum 
conſecretur. Sacerdos autem miniſtraturus diligenter conſideret, 
ut hoſtia de puro frumento fit, et integra, et integrum habeat cir- 
culum, et quod major pars vini, et modica aquæ, quz à vino ab- 
ſorberi poſſit, ponantur in calice. Caveat ne vinum fit acetum, vel 
corruptum. Item precipumus, ut ſacerdotes habeant canonem cor- 
rectum, et verba canonis in miſſa rotunds dicantur, et diſtinctè. 
Omnes horæ, et omnia officia, apertè, et diſtine, dicantur; ita 
quod præ feſtinatinne nimia verba non præcidantur nec ſynco- 


pentur f. 


De celebratione miro 


ems Tem in eee miſſæ, hoſtiam eee pacem — 

turus ſacerdos ori ſuo non apponat, quod ante perceptio- 
nem eam ore tangere non debet; fi vero de patena, ſicut quidam 
faciunt, eam ſumat, poſt celebrationem miſſæ, tam patenam quam 
calicem faciat aqua perfundi, vel ſolum calicem, fi eam de patena 
non ſumat: habeatque ſacerdos juxta altare pannum mundiſſi- 
mum, alio panno circumdatum undique, et honeſtè ac decenter 
coopertum, in quo, poſt ſumptionem ſacramenti ſalutaris, digitos 
cum labiis tergat ablutos f. Habeatque ſacrarium ſuper ſe hone- 
ſtum operculum. Hoſtiam vero non elevent antequam iſta verba 
prædicantur: © Hoc eſt corpus meum.” Item fi ſacerdos neceſſe 
habuit bis in die celebrare caſu, quod niſi in die nativitatis, vel re- 


* Conſtitutions of Sarum, c. 35. The MS. here has ante ſumptianem; the Conſtitu- 
tions of Sarum have aut fuſceptiones ; from the two I have compoſed what ſeems a more 
probable reading than cicher. 


+ Conflitutions of Sarum, c. 36. 
t Conftitutions of Sarum, c. 38. 


ſurrectionis 


— 
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ſurrectionis Dominicz, vel quum aliquod corpus præſens eſt in ec- 
cleſia tumulandum, vel aliqua evidens urgens neceſſitas, fieri prohi- 
bemus; poſt primam celebrationem, et corporis et ſanguinis 
ſumptionem, nihil in calicem fundatur, quod a celebrante ſuma- 
tur, ſed tantum poſt celebrationem ſubſequentem. Poſt vero cele- 
brationem diligenter abſorbeantur ſtillæ de calice, et quod fuerit 
ſuperfluum in calice, digitis ſumatur ab aliquo bonæ conſcientiz, 
vel reſervetur in vaſi mundo, ad id ſpecialiter deputato; et poſt cele- 
brationem ſecundæ miſſæ e a ſacerdote *. 


De cuſtodia Euchariſtiæ, et viſitatione infirmorum. 


LX. IS addimus etiam , quod cum euchariſtia ad ægrotum 
fuerit deferenda, habeat ſacerdos pyxidem mundam, in 

qua fit burſa mundiſſima, et in ea deferat corpus Dominicum ad æ- 
grotum, linteo mundo ſuperpoſito , lucerna. precedente, et tintin- 
nabulo, ad cujus ſonitum excitetur devotio fidelium, niſi zger fuerit 
valde remotus ||. Habeatque ſacerdos ſtolam quandam, quum va- 
dit ad ægrotum; et ſi zgrotus remotus non rſs in ſuperpellicio 


* *. Conflitutions of * c. 38. That 38th chapter is imperfect; but the blanks may 
be ſupplied from the 1th canon of the Scottiſh church. 


+ This alſo is taken from the Conftitutions of Sarum, c. 39. with 9 ol the 
words, «© Si aeris lemteries patiatur. 


+ The reaſon of the linen- cloth is given Decr. 3. dit. 1. c. 146. Gaben 
6 ſtatuimus, ut ſacrificium altaris, non in ſerico panno, aut tincto, quiſquam celebrare 
« prxſumat : ſed-in puro linteo ab Epiſcopo conſecrato, terreno ſcilicet lino procreato 
« atque contexto, ſicut corpus Domini noftri Feſu Chriſti in ſindone line& mundi ſepultum 
« ſuit,” So that a cloth of vegetable ſubſtance is required ; but one of an animal ſub- 
ſtance is anathematiſed. 


| Becauſe, if the fick perſon was at a diſtance, there would have been an n 
conſumption of wax · candle not paid for. It is remarkable, that this canon is directly 
contrary to a canon of Honorius III. Decr. Greg. I. 3. tit. 41. c. 10.; which has theſe 
words : Semper lumine prxcedente, cum fit candor lucis æternæ.“ 


decenter 


37 J 
decenter ad ipſum accedat, ſi aris temperies patiatur. Habeatque 
vas argenteum, vel ſtanneum , ad hoc ſpecialiter deputatum; quod 
deferat ſecum ad ægrotum, ut in eo valeat dare ægro, poſt ſump- 
tam euchariſtiam, ſuorum ¶loturam] digitorum. Deferat autem 
ſacerdos corpus Dominicum ante pectus ſuum reverenter. | 


prot | | De Extrema Unctione. 


LXI. N AOneant diligenter ſacerdotes infirmos parochianos ſuos a 

quatuordecim annis, et ſupra, ad extremam unctionem, 
et omnibus petentibus, et pœnitentibus, gratis et libenter exhibeant 
hoc ſacramentum. Item denunciet eis, quod hoc ſacramentum 
poteſt iterari, ſcilicet in qualibet infirmitate, de qua timetur metus 
mortis; et quod poſt hoc ſacramentum licet converti ad opus con- 
jugale, et ad alia ut prius licita. Oleum autem infirmorum cum 


Vat argenteum vel flanneum,” Decr. p. 3. dis. 1. c. 44. © Vaſa in quibus ſacro- 
*« fancta conficiuntur myſteria, calices ſunt et patenz : de quibus Bonifacius martyr, et E- 
«« piſcopus, interrogatus, Si liceret in vaſis ligneis ſacramenta conficere ? reſpondit, Quo- 
« dam ſacerdotes aurei ligneis calicibus utebantur; nunc, e contrario, lignei ſacerdotes 
« aureis utuntur calicibus.” The meaning of this Scottiſh ſaint is obvious: The ſin- 
« cerity ot the heart is more valuable in the fight of God, than the ceremonies of wor- 
„ ſhip. The parade of religion has increaſed,” While the knowledge of the truth, and 
the fervency of devotion, have diminiſhed.” From fuch premiſes, the natural con- 
clufon is, that it matters not whether the inſtruments of religion be gold or ſilver, brafs 
or tin, glaſs or wood. The concluſion, however, of the Canon law, is juſt the re- 
verſe : ** Deinde Urbanus Papa omnia miniſteria ſacra fecit argentea : in hoc enim, ficut 
« of in reliquis cultibus, magis et magis per incrementa temporum decus ſuccrevit eccleſia- 
« rum. Noſtris enim diebus, qui ſervi patrisfamilias ſumus, ne decus matris eccleſie- 
« zmminuatur, ſed magis cumuletur et amplificetur, ſtatuimus, ut deinceps nullus ſacer- 
« yaſculis ullo modo. conficere neun; ne + unde placari debet, inde iraſcatur 
„Deus.“ * 
+ The. word leturam is wanting in the MS, I have ſupplicd it from the Conflitutions: 
ef bangs 


K reverentia 
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reverentia deferatur ad infirmos, et eos cum honore ſacerdos 
ungat, et orationum celebritate, Fünen. et nihil 
inde, . n enen, 


D e e 


LXII. T clericorum mores et actus in melius reformentur, 

continenter et caſte vivere ſtudeant univerſi, præſer- 
tim in ſacris ordinibus conſtituti, ab omni libidinis vitio præcaven- 
tes, et crapulis et ebrietate omnes clerici diligenter ſe abſtineant; 
commercia ſecularia non exerceant maxime inhoneſta; tabernas evi- 
tent prorſus, niſi causa neceſſitatis, forte in itinere conſtituti. Co- 
ronam et tonſuram habeant competentem. Sacerdotes deferant 
cappas clauſas, niſi juſtitia timoris exegerit habitum mutare ſ vel] 
transformare. Clerici vero cæteri in habitu, in geſtu, et in omni- 
bus honeſte ſe habeant, ab illis ſe perſonis penitus abſtineant, quæ 
in generali concilio continentur. Sacerdotibus vero przcipue, et 
perſonis ſub periculo officii et beneficii, diſtrictè præcipimus, ut 
continenter et honeſte vivant, concubinas ſuas procul expellant, et 
nullam familiaritatem cum eis de cætero habeant, nec in domibus 
propriis, nec in alienis *, niſi velint officiis et beneficiis, contra hoc 
agendo, privari. Advocatis vero, ſi ſint clerici infra ſacros [ordines], 
vel ſacerdotes in foro ſeculari, niſi proprias cauſas proſequantur, vel 
miſerabilium perſonarum, præcipimus, ut officiis eccleſiaſticis, divi- 
nis, et aliis bonis ſtudus, ſe exerceant diligenter ; divinum vero offi- 
cium, nocturnum pariter et diurnum, quantum Deus dederit, ſtudiose, 
et devote celebrent. Ad hzc præcipimus, ut quzlibet eccleſia ha- 
beat calicem argenteum, cum vaſis decentibus et honeſtis; ſindo- 
nem mundam, et candidam, amplitudinis congruentis, linteamina, 
et ornnia alia ornamenta, quæ ad altaris ſpectant officium, habeant 
competentia, et libros ad pſallendum idoneos, et legendum, et ſa- 


* The fame things are preſcribed by canon 14. Hence it may be preſumed, that all 
the canons were not promulgated at one time. 


cerdotalia 
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cerdotalia indumenta ſuffcientia pariter et honeſta; et quod ni- 
mis abſurdum eſt, in ſacris ſordes negligeri quam dedecuerit 
in profanis , diſtricte præcipimus, quod vaſa miniſterii, et ve- 
ſtimenta miniſtrorum, et pallia altaris, necnon et ipſa corpora- 
lia, nitida et munda cuſtodiantur; ne, propter quorundam in- 
curiam, vel veſtimentorum turpitudinem, vel ſorditatem, quibuſ- 
dam fint horrori . Cereus quoque paſchalis quolibet anno de no- 
va cera fiat, et, cera de, qua factus fuerit, poſt Fentecoſten ad ecele- 
_ a wren nec inde amoveatur. 


Quæ ſunt relinquenda ſucceſſori. 


LXIII. D hæc ſacræ ſynodi approbatione ſtatuimus, quod fi 
rector alicujus eccleſiæ deceſſerit, et ecclefia ſua relicta 
fuerit fine indumentis ſacerdotalibus competentibus, vel ſine Hbris, 
vel fine utriſque, vel ſi forte domos eccleſiæ reliquerit dirutas, vel 
ruinoſas; de bonis ejus eccleſiaſticis tanta portio deducatur, quæ 
ſufficiat ad reparandum. hæc, et defectus eccleſiæ ee K. 
Den re * ſucceſſori ſuo We 2 29 
Quod 


„ This paſſage is awkwardly and ungrammatically borrowed from 4. Later. Concil 
c. 19. © Nimis enim videtur abſurdum e eee ee mann 


« a to | 


+ This alſo is derived from the ſame ſource : © Vaſa winlherl. et veſtimenta mini- 
. ® ſtrorum, ac pallas altaris, necnon et ipſa corporalia, tam immunda relinquunt, quod 
« interdum * ſunt horrori.“ Hid. 


by Conflitutions of Sarum, c. 42. 


- | The particular utenſils are ſpecified in the chartulary of Moray, vol. 1. p. 68. 
« Hzc ſunt utenſilia dimittenda a preedeceſſore tuo ſucceſſori in eecleſia Moravienſi, rits, 
« et canonice intranti, et omnibus beneficiatis per eandem dyoceſim,” 
« Imprimis, In aula, [ball or dining · room], unam menſam ſufficientem, cum treſtil- 
« lis, [a board with ſupporters], unam pelvem cum lotario, [ewer], et unam mappam 
* cum manutergio.“ 
« Item, 
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. Quad: novi vi cenſus non imponantur recles. dont 


LAI. INS in 8 1 eſt flatutum ®, „ pan — 

bemus, ne novi cenſus imponantur dels. nec vete- 
res eee 3 quodcunque contra hoc actum eſt, ficut in eodem 
concilio cautum eſt, irritum habeatur. , Noverint etiam Præſentati 


* + » 


terſit inter i ipſos et preſenta ores, propter beneficium habendum, et 
maximè de augenda penſione. 


„ 
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De Matrimonio. | 


LXV. ian aim hy * Deo i in paradiſo noſeitur in- 
ſtitutum, et quoad originem primum eſt inter alia ſa- 

eramenta; ut liberius et canonice de cætero contrahatur, Pprecipi- 
ut null detur fides de matrimonio contrahendo, niſi coram ſa- 
_— et tribus vel quatuor viris fide, dignis, ad. hoc ſpecialiter 
convocatis. Nullus ſacerdos præſumat aliquas perſonas matrimo- 
nialiter conjungere, niſi prius terna denunciatione in eccleſia publice 
et ſolenniter premiſſa, ſecundum formam concilii generalis; ita 
quod qui voluerit, et valuerit, legitimum impedimentum opponat. 
Inhibeant etiam ſacerdotes ſub pœna excommunicationis, ne quis 
celet impedimenta matrimonii malitiose, et ne quis malitiosè matri- 
monium impediat. Ipſe etiam preſbyter nihilominus inveſtiget, 


Item, in coquina, unam ollam æream, unam patellam, ſufficientes, unam tripo- 
« dem, vel [probably er nam] cathenam, quz dickur Ketylerooh, unum mortarium 
« cum peſtello,” - 

&« Tn braſina, unum plumbum cum cuppa, quæ dicitur Moſt-fatte, et algeam, vulga- 
« riter le trouch, unum fattum, et unum /a, et unum barell.,” 

« Et ſciendum « quoque, dicta vtenfilia ſunt ITC ſecundum valorem benefici,” 


3. Later. Concil. c 7. c. 19. 4. Lafer. Concil. c. as. 


utrum 
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utrum aliquod impedimentum obſiſtat. Cumque apparuerit pro- 
dicatur expreſsè, donec quod fieri debeat ſuper eo, manifeſtis con- 
ſtiterit documentis *®. Clandeſtina quoque matrimonia fieri prohi- 

bemus, inhibentes ne quis ſacerdos talibus intereſſe præſumat; er 
qui contra hc fecerit, canonic puniatur. Denuncient etiam preſ- 
byteri parochianis ſuis, quod matrimonium prohibitum eſt infra 
quartum gradum conſanguinitatis, vel affinitatis: ultra quartum 
gradum legitime contrahitur +. Inter compatres, et coramatres, et 
inter filium et filiam, et inter ſuſceptum et ſuſceptam, et filium et 
filiam ſuſcipientis, matrimonium interdicimus. Statuimus etiam, 
ut capellani ꝓarochianos ſues publice fornicarios ſtatim compellant, 
eum fornicariis ſuis contrahere, aut eas fimpliciter abjurare, nulla. 
conditione adjecta.. 


Tuendi ſunt fugientes ad ecclefiarm: 


IXI. 7 Irmiter-prohibemus, ne quis fugientes ad ecclefiam, quos 
ecclefia debet rueri, inde violenter abſtrahat, aut ipſos 


| 3 oblideat, vel ciſdem ſubtrahat viRtuali, 


Quod Honeſte ſerventur eccleſiæ. 

LXVII. YRohibemus etiam, ne chorez; vel turpes et inhoneſti ludi, 
"rf qui ad laſciviam invitant, in eccleſiis vel cœmeteriis 
Lune, nec cauſe ſeculares, maxime in quibus ſen de judicio ſan- 


This is almoſt in the words of 3. Later. Concil. c. 51.. 


+ The reaſon of this limitation is to be found in 3. Later. Cencil. c. 0. Quaterna · 
* rius enim numerus bene congruit prohibitioni conjugii corporalis, de quo dicit Apo- 
10 ſtolus, quod vir non habet poteſtatem ſui cqrporis,*ſed mulier ; neque mulicr habet po- 
« teſtatem ſui corporis, oe vis . n 8 
1 quatuor elementis,” . 


Jt | L | guinis Is 3” 


* 


— 
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guinis, in eiſdem tractenter . Statuimus etiam, ut cœmeteria per 
£ircuitum honeſtè claudantur, ne immundis et brutis animalibus pa- 
teat ingreſſus. Eccleſiæ quoque integrè et honeſtè An ruina cuſto- 

diantur. 


| Qui) excommunicandi al quater i 10 bi 


'}» 


LAVII.* 8 — quater in anno per totam diceceſim 
4 ſortiarii et ncendiarii, manifeſti uſurarii, malefici, 
raptores publici, malitiosè impedientes teſtamenta legitimè facta, 
ſcienter perjuri, per quos aliquis amittit geen beneficium 
— vel terrenum. 


Dandæ funt decimæ de omnibus que renovantur. 


LXIX. 6 br decimæ reddantur de omnibus quæ renovantur per 

annum , videlicet de agricultura, negotiationibus, fœno, 
Ade lana, et lacte, et de proventibus molendinorum, et de omni- 
bus aliis honeſtis fructibus, ſecundum ee Omg approbatas hac- 
tenus et obtentas. : 


Quot collectæ dicendæ ſunt in miſſis. 


LXX. OAcræ ſynodi approbatione ſalubriter duximus ſtatuendum, 

ut per diœceſim noſtram in celebratione miſſarum, præ- 
terquam in feſtis duplicibus, dicantur quinque [q. duo] collectæ; 
una de pace eccleſiæ, ſcilicet, Reco tuz, quas, Domine, preces,” 


he”! > Onfitutions of Serum, 6:96. That chapter is eee eee 
From the 67th canon of this S 


'F Confltitions if Sarum, e. zi. | 


1 33 
etc. ; alia pro Domino noſtro Rege, et . et eorum filiis, ſeilicet, 
* Deus, in cujus man cords nt . Th 
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Die viſlitatione infirmorum. 
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Ab d ihog ab 21304 gazbidi bel bi us. 
LXXI. JTem, cum preſbyterum ad infirmum vocari contigerit, fi 
audita ejus confeſhone forte teſtari voluerit, ipſum dili- 


genter moneat et inducat, ut, ſecundum fac ultates ſuas, ref} piciat fa- 
bricam eccleſiæ cathedralis, cum ab ipſa parochiales eccleſiæ docu- 


menta ſalutis accipiant. Fiant in hujus executione ſtatuti per ſupe- 
riorem prout expedire viderit. 


Monitionem haclende Teo 


LXXU. em de his qui lepræ morbum ineurrunt, et de confuc- 

tudine generali a communione hominum ſeparantur, ſta- 
tuimus, ut cum tales ad loca ſe transferant ſolitaria, moneantur effi- 
caciter a preſbyteris i in eorum receſſu, ut parochialem eccleſiam re- 
ſpiciant, ſecundum ſuarum exigentiam facultatum ; ad quod ſi indu- 
ci nequiverint, nulla eis coactio inferatur, cum afflictis addi non de- 


beat 1 ſed W miſeriis fat potius miſerendum. 


O50 perjuri in abi matrimonial mittendi fune ad * 
ſcopum. 


IXXIII. Tem ſtatutum a batted wioſtro em . 

n a firmiter prohibemus, ne preſbyter parochialis aliquem 
in cauſis matrimonialibus, aut aliis, ſpontaneè pejerantem, ad confeſ- 
ſionem ſuſcipiat, ſed omnes tales ad noſtram præſentiam YERuapt, a 
nobis pœnitentiam recepturi *. 


» This is, probably, a ſynodical canon eſtabliſhed in ſome particular dioreſe, not a ca- 
Tion eftabliſhed in a provincial council. The fame appears to be the caſe as to ſome of 
nr, . | De 
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De exequiis mortuoru m. 

. 


LXXIV. 12 ad "SHED et exequias mortuorum laicorum cantus 
| vel choreas fieri prohibemus, cum non deceat de alio- 
rum fletu you ſed ibidem potius de e ſit et | 


* * 
Bn 


Qiod lute vel Jud non 2 in eccleſiis, nec in cœme- 
teriis. | 7 | | 


. . * 
LXXV. Uic etiam prohibitioni duximus admittendum, ut in 
| aliquibus feſtivitatibus infra eccleſias vel coemeteria 
luctæ vel ludi de cætero fiert non permittantur; et qui ter monitus 
a ſacerdote loci, ab hujuſmodi ceſſare noluerit, ingreſſus eccleſiæ 
interdicatur eidem. Qui ſuſpenſus a ſua inſolentia non 2 
communicationis ſententiæ innodetur. | 


Quod facramentum Euchariſtiæ fine oblatione celebretur *, 
LXXVI. Trem audivimus a quibuſdam, cum in die Paſchz fideles 
Chriſti ſuſcipere debent euchariſtiæ ſacramentum, qui- 
dam preſbyteri, quod dolentes referimus, illud præſtare denegant im- 
pudenter, niſi prius oblationes ſuas tunc porrigant ad altare, et eo- 
dem die exactiones faciant a laicis, corpus Chriſti tenentes in mani- 
bus, ac ſi dicerent, Quid mihi vultis dare, et ego eum vobis tra- 
dam?“ Quod amodo fieri prohibemus, ſub obteſtatione divini ju- 
dicii diſtrictius +, permittentes ut d e parochianos ſuos tem- 


* The tide is wantiog in the M. 8. I have CT RE in the me 
that age. 8 


+: The ſame thing was provided by the Council of Oxford, c. 29. and by the Gouncil of 
* London, c. 4. This canon however is more explicit, 6 


af nn 
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pore congruo ad ſolutionem decimarum et jurium aliorum per cen- 
ſuram ecclefiaſticam prævia ratione compellant. 


.Excommunicandi ſunt, qui prohibent ſuos ne emant 
decimas. 


LXVXVII. Ira: quorundam relatu nobis innotuit, quod quidam do- 
mini feodorum homines ſub ſe manentes a rectoribus 
endl decimas emere non permittant, cum eas oporteat vende- 
re, vel ponere ad firmam, et in locis ſylveſtribus remotis colligi ne- 
queant ab eiſdem. Hoc de cætero modis omnibus fieri prohibemus, 
decernentes, ut qui talia commiſerint, fi commoniti non deſtiterint, 

a ſuis preſbyteris excommunicationis ſententia percellantur. 


De locato et cond uo. | 


LXXVIII. Tem firmiter prohibemus, ne de cætero ad firmam ec- 
cleſiæ conferantur, nifi de conſcientia Epiſcopi vel Ar- 

chidiaconi fiat conventio, ex qua plurimæ literz conſcribantur, qua- 
rum una remaneat penes ipſos. Item firmarius eccleſiæ eam alii 
non tradat ad firmam, cum negotiatio quædam videatur ſub ob- 
tentu ſecularis commodi, et negotiatio clericis ſit penitus inter- 
dicta. | ; 


Quod rectores ordinentur, et ſerviant eccleſiis. 


LXXIX. em irrefragabili conſtitutione ſancimus, ut rectores ec · 
cleſiarum ad primos ordines veniant ordinandi, ita 

quod quamcito fieri poterit, commode ordinentur. Qui parochia- 
lem habet ecclefiam amodo per ſeipſum illi deferviat, in ordine 
quem ipſius eccleſiæ cura requirit, niſi prius in eadem vicarium 
habuerit canonicè inſtitutum. Qui vero ex diſpenſatione plures ec- 
cleſias habuerit parochiales, uni earum deſerviat, idoneis et perpe- 

; | M tuis 


(46 ) 
tis vicariis in-aliis conſtitutis. Et qui nec vicarium habuerit, nec 
reſidere voluerit, ille ſe ſciat Lateranenſis concilii auctoritate priva- 
tum *, liberè alii conferenda, qui, quod dictum eſt, velit et valeat 
adimpler. 


Quod laici non teneant placita in eccleſia. 


LX UB interminatione anathematis firmiter prohibemus, ne 
| laici teneant placita ſua ſecularia in eceleſus, vel coeme- 
n quum facra myſteria celebrentur; 
ſtare vel ſedere inter clericos præſumant, excepto Domino Rege, et 
Majoribus regni, quibus „ c 
ximus deferendum. 


Quod focariæ concubinæ Ge vel claricorum benefi- 
eee non admittantur i in eccleſiam. 


? 


LXXXI. Tem nn ſub interminatione as ne 

focariæ concubinz ſacerdotum, vel clericorum benefi- 
3 vel infra ſacros ordines poſitorum, admittantur in eccle- 
fiis ad aquam benedictam, vel pacis ofcutum-f, vel ad aliquam com- 
munionem fidelium, nec aliz fornicariæ ab aliquibus in domibus. 


vel in terris, ſcienter et prudenter receptentur. 


Quod matrimonia fine bannis non contrahantur 


NI, em prohibemus, ne qui matrimonium contrahant fine 
terna denunciatione ſolenniter facta in eccleſia ubi de- 
gunt, * ſi in n in utraque de- 


3. Later. Concil. c. 13. 


+ Conflitutions of Sarum, c. 8, | 
nuncientur 


| [4] 
nuncientur ſponſalia; et ne contrahantur ſine fidelibus teffibus. et 
legitimis. Item prohibemus, ne matres aut nutrices teneros infan- 
tes ſecum in cubilibus collocare Fe propter e | 
. — | 


De potibus dandis ægrotis. 


imer prohibemus, ne aliquis medicinæ ignarus ſub pal- 
ho medicinæ potationes herbarum mortiferarum alicui 
. ægrotanti, nec aligned ſortilegium faciat vel exerceat. 


De Ee Ye conducendis. 


LXXXIV. I Tem prohibemus, ne quis recipiatur capellanus ad: 

| curam parochiæ, ibidem moram facturus, ad minus- 
quam per unius anni ſpatium; nec inde fine rationabili cauſa Archi- 
diacono expoſita recedat. Diſcedentem vero abſque literis e 
coni nullus audeat recipere aut tenere. IE 


Ex auctoritate Dei Patris * et Fills er Spirits Santi, nes 
non Dei genetricis Mariz, et Sancti Michael. Archangeli, et omnium 
Angelorum et Archangelorum, et Sancti Johannis Baptiſtz, et omnium 
Patriarcharum et Prophetarum, et Sanctorum Apoſtolorum, et Evange 
liſtorum, Innocentium, Martyrum, Confeſſorum, atque Virginum, et 
omnium Cœleſtium Virtutum, et Sanctorum Canonum, et noſtri Mini- 
ſterii, excommunicamus, damnamus, anathematiſamus, et a liminibus 
Sanctæ Matris Dei eccleſiæ ſequeſtramus, omnes conſpiratores con- 
tra proprios Epiſcopos, vel alienos regni, ſeu alios prælatos, omnes 
conſpiratoribus conſentientes, eo quod omnes tales ſchiſmatici 
ſunt, et infames. Excommunicamus etiam omnes qui causa ma- 
trimoniali, vel alia falſum perhibent teſtimonium ſcienter, ex- 


ceptiones malitiose a vel opponi procurant in cauſa. 
matrimoniali. 
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matrimomali. Excommunicamus omnes illos qui pacem Regis et 
regni perturbant, et omnes illos qui odii vel lucri causà, aliis cri- 
mina imponunt, per que ipſorum fama lædatur, aut pro quibus 
mors, vel exilium, vel membrorum mutilatio, vel exhzredatio, ſen 
bonorum ſpoliatio, ſequi debeant, ſi judicialiter convincantur. Ex- 
communicamus omnes detentores decimarum ſuarum injuſtè, et o- 
mnes illos qui decimas proprias, ſeu alienas, præter voluntatem do- 
minorum ipſarum occupant, et detinent violenter, ſeu rectores ec- 
cleſiarum, vel vicarios, aut eorum procuratores, quacunque callidi- 

tate impediunt, vel perturbant, quominus decimis ſuis ad ſuam li- 
bere diſponere valeant voluntatem; necnon et uſurarios manifeſtos, 
raptores publicos, impedientes teſtamenta legitime facta, incendia- 
ios, libertatum eccleſiaſticarum, et immunitatum, in terris vel in 
aquis, ſeu in nemoribus aut paſcuis, aut quibuſcunque aliis rebus, 
perturbatores; et violatores, aut eorum auctores, confilium, auxi- 


um, et favorem eis præſtantes; necnon ſortiarios, et omnes eos 
foventes et protegentes, et in ſuis maleficiis manutenentes, ac etiam 


cum eis in maleficiis ſuis communicantes; invaſores et raptores 
benorum ecclefiaſticorum; ſeu in terris eleemoſinariis nonnulla vi 
præter voluntatem dominorum capientes, exceptis Domini Regis et 
Reginæ, ac filii ſui, ſervitoribus, pro earundem neceſſariis, cum ea 
alibi invenire non potuerunt, accipientibus, dummodo juſtum 
pretium ſolvant pro eiſdem. Maledicti ſint omnes prænotati; ma- 
ledicti ſint interius et exterius; a planta pedis uſque ad verticem ca- 
pitis, cum Datan et Abiron, quos terra vivos abſorbuit; fiant dies 
eorum pauci, et dominationes eorum accipiant alii, filii eorum 
nt orphani : et ficut hæc lucerna in præſenti extinguitur, fic ex- 
tinguantur lucernæ eorum ante Viventem, in ſecula ſeculorum, et 
demergantur in inferno animæ eorum, niſi reſipuerint, et ad ſatiſ- 
factionem, et emendationem Venerint. Fiat, fiat. Amen. | 
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HISTORICAL ' MEMORIALS 
co Anixe | 

The Provincial Councils of the Scottiſh Clergy, 

From the earlieſt accou nts to the zra of the | Reformation. 


HE hiſtory of the church of Scotland during remote a- 
ges, is involved in impenetrable obſcurity. How the bi- 
El ſhops of that church were originally elected, and what 
was the extent of their juriſdiction, has been the ſubject 
of many a perplexed diſpute. Each diſputant came ready prepared 
with his hypotheſis, and to it the facts, being few and dubious, 
were eaſily adapted. I do not enter into this field of controverſy,— 
my purpoſe is, to collect ſome Hiſtorical Memorials concerning the Pro- 
vincia l Councils of the Scottiſh Clergy, from the earlieſt accounts down to 
the era of the Reformation. Moſt of the incidents which I am to re- 
late are little known ; ſome of them are curious ; and, as I have no 
hypotheſis to maintain, they will all be impartially related. 

The firſt notice that I have diſcovered of.a provincial council in 
Scotland is this :  Conſtantinus Rex, et Kellachus Epiſcopus, leges 
«* diſciplinaſque fidei, jura eceleſiaſticorum evangeliorumque pari- 
ter cum Scotis in Colle Credulitatis, prope regali civitate Scoan, de- 
4 yoverunt cuſtodiri : ab hoc die collis hoc [nomen] meruit.” i. e. 
Collis Credulitatis *, 


Innes, 
* MS. Cod. 3120. Bibl. MSS. Colbert, Paris 3 quoted by Innes, and from him by 
Wilkins, Concil. vol. 1. p. 204. The learned reader will perceive, that I ſay nothing of 

A the 
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Innes, and after him Wilkins, hold this to have been a provin- 
cial council. I take it to have been a joint aſſembly of the laity and 
clergy, wherein a national confeſſion of faith was framed and promul- 
you at a place near Scone, termed from that event, Mons Creduli- 


tatis *, 
But leaving the ages of conjecture and fable, let us proceed to 
thoſe where records and hiſtory will be our guides. | 
A. D. 1126, John of Crema, a cardinal prieſt, under the title of S. Chry- 
/ogomi, legate from the Pope, held a council at Roxburgh. The queſtion 
of juriſdiction between Thurſtane Archbiſhop of York and the Scot- 


the famous Macalpine laws. Innes feems to abandon them, in his diflertation prefixed 
to Wilkins, Concil. vol. 1.; but in his Critical Enquiry, p. 587. he ſeems willing to adopt 
them again as genuine. He argues thus: When Kenneth united the Scottiſh and Pict- 
iſh nations, he muſt have eſtabliſhed laws reſpecting the church as well as the ſtate. The 
laws reſpecting the church muſt have been eſtabliſhed in a provincial council, by the in- 
tervention of biſhops. Now, ſome of the laws of Kenneth reſpect the church, therefore 
they were eſtabliſhed in a provincial council by the intervention of biſhops.—This ar- 
gument ſuppoſes the laws preſerved under the name of Kenneth to be igdeed genuine. 

Wilkins, Cancil. vol. 4. p. 791+ has publiſhed certain proceedings of councils in the reign 
of Malcolm III. A. D. 1076, tranſcribed from the life of St Margaret of Scotland, A. SS. 
Bolland. t. 2. p. 330. The following paſſage will ſhew that it was not a council, but a con- 
ference, which Queen Margaret held. Cum enim contra rectæ fidei regulam, er ſanc- 
% tam univerſalis eccleſiæ conſuetudinem, multa in gente illa fieri perſpexiſſet, crebra 
« concilia ſtatuit, ut, quoquo modo valeret, ad veritatis viam errantes, Chriſto donante, 
« reduceret : quorum conciliorum illud principalius eſſe conſtat, in quo fola, cum pau- 
« ciflimis, contra perverſz conſuetudinis aſſertores, gladio Spirit de, quod eſt verbum Dei, 
« triduo dimicabat. Crederes alteram Helenam ibi reſidere; quia Gcutilla quondam ſcrip- 
« turarum ſententiis Judzos, ſimiliter nunc et bc regina convicerat erroneos. Sed in hoe 
« conflictu Rex ipſe adjutor ci præcipuus reſidebat; quodcunque in hac cauſa illa juſſiſſet 
« dicere paratiſſimus et facere : qui quoniam Anglorum linguam æquè ac propriam no- 
« verat, vigilantifſimus in hoc concilio utriuſque partis interpres extiterat.” | 


* It was poſſibly that fame Mons Credulitatis which ſome antiquarians believe to have 
been retained by Malcolm Mackenneth when he generouſly parcelled out all Scotland a- 
mong bis vaſſals, * Dedit et diſtribuit. totam terram regni Scotiz hominibus ſuis; et 
« nihil fibi retinuit in proprietate, niſi regiam dignitatem, et Montem Placiti in villa * | 
« Scona,” LL, Malcolm, c. 1. 4 1. 2. 


—_—_ 
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wid: biſhops was agitated in this council. Honorius II. by his bull, 
reſerved the final determination to the judgement of the Papal ſee. 
A ſuperfluous reſervation.—There was no reaſon for ſuppoſing 
that the Archbiſhop, of York would voluntarily relinquiſh, or that 
the Scottiſh biſhops would voluntarily acknowledge, the diſputed 
juriſdiction. What might have been foreſeen en nothing 
was done in this harmleſs council“. 
A. D. 1138, Alberic Biſhop of Oftia, Legate from. the Pope, aſ- 
ſembled a council of the Scottiſh prelates and nobles at Carliſle. 
“In this council of three days endurance,” ſays a cotemporary hi- 
ſtorian, he corrected whatever required correction, and enacted 
<« whatever was fit to be enacted.” The hiſtorian has left his read- 
ers to divine the particulars. For ſupplying this defect, it may be 
obſerved, that the adminiſtration of this legate was remarkable in 
two reſpects: 1. John Biſhop of Glaſgow had retired among the 
BenediQtine monks, and the Legate obliged him to reſume the du- 
ties of his epiſcopal office. 2. The Legate made a fingular treaty 
with the Scots and Pits, whereby he took them engaged, © neither 
© to violate churches, nor to murder. old men, women, and chil- 
* dren +.” 
A. D. 1196, Huguods; a cardinal deacon, under the title of 
Sancti Angeli, Legate from the Pope, aſſembled the Scottiſh prelates 


* Simon Dunelm apud X. ſcriptores, p. 252. The bull of Honorius, addreſſed to ſo 
religious a prince as David I. is worthy of obſervation. * Nobilitati tuæ rogando man- 
« damus, ut dileftum filium noſtrum Johannem Cardinalem, cui vices noſtras in parti- 
1% bus illis commiſimus, reverenter ſuſcipias et honores ; epiſcopos etiam terrz tuæ, cum 
ab eo vocati fuerint ad concilium ſuum, facies convenire.” Wilkins, Concil. vol. 1. 


P. 407+ 


+ Job. Prior Haguſtaldenſis, apud X. ſeriptores, p 264. Per 1 cum Epiſco- 

« A et Principibus Scotiz, qui ei ex regio precepto ibi occurrerant, quæ corrigenda 
« erant, correxit, et quæ ſtatuenda erant, ſtatuit.”—* Scottos quoque, et Pictos in hoc 
« ſbi acquieſceates, habuit, ut nullus eorum eccleſias violare, ſœmineo ſexui, vel pueris, 
vel ſenibus, czdem inferre, ulterius preſumerct.” 


at 
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at Northampton *. He would have induced them to acknowledge 
the juriſdiction of the Archbiſhop of Vork; nevertheleſs they reſo- 
lutely maintained the independency of their national church. It 
may be doubted whether this aſſembly, brought together in a fo- 
reign country, and for a ſpecial political purpoſe, ought to be num- 
bered among the provincial councils: of Scotland. 

This cardinal legate is deteſted by the Engliſh kiſtorians of his 
age, for the conceſſions which he made to Henry II. of England. 
One hiſtorian terms him a limb of Satan, and the very hireling 
< lifeguard-man of Satan, at once from a ſhepherd become a rob- 
« ber, who fled at the approach of the wolf, and abandoned the 
« ſheep committed to his charge by our Lord the Pope F. . 

Another hiſtorian reproaches him,“ for that preferring the fa- 
« your of the King to the cauſe of truth, he conſented to the trial 
« of clergymen in a ſecular court, for hunting ſome pitiful bttle a- 
« mnimals.” By the cauſe of truth, is meant the darling claim of cle- 
rical immunities ; by pitiful little animals, the deer which eccleſiaſtics 
were wont to ſteal out of the Royal foreſts. But it happened that 
ſovereign princes, mighty hunters in thoſe days, were as careful of 


This legate is ſometimes called Hugezoun by the Engliſh writers. His name appears 
to have been Huguccio, or Hugo Petrileonis ; ſee Zabarella, Aula Heroum, p. 233.— 
R. Hoveden, p. 548. edit. 1601, calls him Cardinalis Sancti Michaelis de Petra Leonis ; 
| thus interweaving his name with his title, It is well known that Sanus Michael and 
Sanctus Angelus are ſynonymous. 

Concerning the council which this legate aſſembled at Northampton, Boece, Scot. Hiſt, 
I. 13. p. 273. thus ſpeaks in his careleſs and incorrect manner: Epiſcopos convoca- 
„ vit;” but Brompton, wa” truth and n adds, cum abbatibus et Prioribus 1 


Chron. p. 1108. 


1 Ecce membrum Satanz, ecce ipſius Satanæ condictus ſatelles, qui tam ſubito de 
ti paſtore raptor factus, videns lupum venĩentem, fugit, et dimiſit oves ſibi a Domino Papa 
« commiſſas; Brompton, p. 1107. It is difficult to expreſs in Engliſh what Brompton 
probably meant by the phraſe condictus ſatelles. In that age there were certain exſecra- 
ted banditti, called Brabangons, cendicti ſatellites, whom the European princes oppoſed 
as a temporary counterpoiſe to the feudal armies. To one of thoſe Br „ ina 
more diſhonourable ſervice, does Brompton compare the legate. 


their 
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their game as the clergy were of their privileges. * Is this,” con- 
tinues the hiſtorian, © that ample ſecurity which we enjoy under 
the protection of the Roman ſee, to have eccleſiaſtics dragged in- 
to a ſecular judicature, and there condemned by the ſentence of 
* courtiers, on account of ſome pitiful animals! But the King's 
gold dazzled our Roman, unmindful of the example of the holy 
„ martyr St Thomas | | 

The ſame hiſtorian aſſerts, that the legate accepted of preſents 
rum every quarter. He came,” ſays he, to root out and to 

plant, and therefore he rooted out the coin from mens purſes, 
* and tranſplanted it into his own .“ 

Not ſatisfied with rendering him odious, the hiſtorian endezrours 
to render him ridiculous, by the relation of his adventure at Dover; 
where having inſolently, after the Roman faſhion,” occupied an 
houſe without leave from the proprietor, he was in hazard of being 
thruſt out, till he humbled himſelf, and beſought lodging for cha- 
rity's ſake |. 7 

A. D. 1177, Vibianus Tomaſi, a cardinal prieſt, under the title 


„ Legatus, plus Regis quam gregis vel veritatis, gratiam quzrens, annuit Regi, ut pro 
* captis beſtiolis clericos implacitaret.Hæecine eſt Romanæ protectionis tuta ſecuritas, 
« yt clerici in laicam trahantur curiam, ibidem pro bęſtiolis aulicorum judicio condem- 
1 nentur,” &c.; Gervas, p. 1432. The gingle of Regis and gregis is in alluſion to what 
the clergy held to be the ſtate of the controverſy between ben IH. and that Middleſex 


ſaint Thomas à Becket. 


+ ©* Quia eradicare venerat et plantare, a dextris et ſiniſtris donantium manus donis 
« exoneravit allatis, quz in ſuis cofinis tranſplantavit;“ Gervas, p. 1432. This is an 
aukward alluſion to a paſſage of ſcripture, and which, even in our days, may ſeem pro- 
fane. The chief wit of the monkiſh writers conſiſts in parodies from the Vulgate : He 
who reads them without attending to this circumſtance will be ſometimes at a loſs to un- 
derſtand their meaning. 


t © Cum ſuperbè, more Romano, apud Dove, non petit licentia, d hoſpidum 
uſurparet, & c. Gervas, p. 1434. 
B of 
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of Sancti Stephani in Monte Czlio*, entered Scotland in the character 
of legate from the ſee of Rowe, * trampling every thing under 
foot.“ He was, to uſe the expreſſion of the monkiſh hiſtorian, 
* prepared to catch, and not unprepared to ſnatch .“ He aſſem- 
bled the Scottiſh prelates at Edinburgh, and fat in council there. 

On this occaſion Chriſtianus Biſhop of Galloway was ſuſpended 
from his office for diſobeying the ſummons of the legate. This bi - 
ſhop aſſerted, that he was ſubject, in quality of ſuffragan, to the 
juriſdiction of the Archbiſhop of York. It is to be remembered, 
that in thoſe days the inhabitants of Galloway were a people diſ- 
tint from the Scots, and governed by their own laws. 

A. D. 1180, Alexius, a ſub-deacon of the Romiſh church, held 
a council in the church of the Holy Croſs, near Edinburgh. The 
principal buſineſs of this council was the long-diſputed conſe- 
cration of John Scot Biſhop of St Andrew's. He was conſecra- 
ted x; but William the Lion, King of Scotland, had ſworn, by 
the arm of St James,” that John Scot ſhould never enjoy the re- 
venues of the biſhoprick, and he moſt religiouſly adhered to his 
oath. On this account Roger Archbiſhop of York, armed with Pa- 
pal authority, excommunicated William the Lion, and put Scot- 
land under an interdict. But Pope Lucius III. thought it expedient 


* Sce Zabarella, Aula Heroum, p. 233. In this iſland he was called #ivianus, from V., 
being pronounced as /. which is now the characteriſtic of a particular county, and 
known by the name of the Cockney language. Innes departing ſtill farther from ortho- 
graphy, calls him Vinian; Critical Enquiry, p. $89. 


. + Conculcans et commiouens obvia quzque, expeditus capere, nec jnexpaditns ra · 
pere; Chron de Melros. ad ann, 1177. Fordun has carefully tranſplanted into his 
hiſtory this choice flower of monk iſh rhetoric. 


+ Chron, de Melres, ibid. Archbiſhop Spottiſwood, and many a tranſcriber from 
him, ſay, that John Scot was conſecrated on Trinity Sunday 1178: But in a trifle 
of this nature I prefer the author of the Chronicle of Melroſe, who was a cotemporary 

trifler. "7 


to 
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to annull the ſentence *, The unfortunate biſhop, depreſſed by his 
Sovereign, and at length abandoned by the ſee of Rome, reſigned 
an office which he was not permitted to enjoy, 22 
ſelf with the meaner biſhoprick of Dunkeld. 

The officious ſtep taken by the Archbiſhop of York proved no les 
fatal to his claim as Metropolitan in Scotland: William the Lion 
procured a bull of exemption from Pope Clement III. [I _ . 
other Popes afterwards confirmed F. 5 

A. D. 1201, Johannes de Salerno, a cardinal eg, under the 
title of Sancti Stephani in Monte Cxlio, held a council at Perth, of four 
days continuance. There he eſtabliſhed many regulations to be held 
in obſervance by the Scottiſh church. In thoſe ſhort ſeſſions he is 
ſaid to have reformed the manners of the clergy g. 

In this council it was decreed, that all men ſhould ceaſe from 
their ſecular occupations on Saturday at noon, and not reſume them 
until Monday morning. Boece aſſures us, that this decree was rati- 
fied by the Scottiſh parliament |]. - 

Some authors have ſuppoſed, that this aber decree was fra- 
med] in conſequence” of a figned mandate from heaven,” which 
b. rec Abbot - of ers: | [ANTI to RAD e of 


The preamble of his bull a, Cum regibus tanquam b Apo- 
« ſtolus ſtatuerit deferendum,” &c. Harduin. Concil. T. 6, part 2. p. 1875. 


+ MS, Hiftory of the Biſhops of Dunkeld, by Alexander Milne Abbot of Cambuſken- 
neth, fol. 5.—When the biſhoprick of 'St Andrew's was eſtimated at the yearly revenue 
of L. 8018, 3s. that of Dunkeld was eſtimated at L. 1206: 6:8; Chart. Aberbrothock, 

vol. 1. fol. 10.—The bull of Clement III. is well known to every WERE Scottiſh 


hiſtory, See Sir James Dalrymple, p. 325. &. 
t © Die Sancti Nicolai;” Ch. Xelfo, fol. 155. Adv. library. « Multa . ILY ob- 


&© ſervanda ;” Chron. de Melros, Dempſter ſays, I. 16. “ Indifto eoncilio dierum qua- 
«4 tuor, mores eccleſiaflicorum reformavit,” Dempſter might have added. Grave opus 


« quatuor dierum.“ 


Hi. Scot. I. 13. fol. 277. b. | 
| as Vork. 
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Vork. This blaſphemous and ſtupid forgery ſpeaks of the effica- 
cy of the interceſſion made by the holy angels, and Sanctfiſſima 
© genetrix mea Maria.” It enjoins, that no man do any work from 
the ninth hour on Saturday afternoon, until ſun-riſing on Monday. 
Should men tranſgreſs herein, ſtones, wood, and ſcalding water, 
were to be rained down from heaven during all the night, and a- 
nimals of prey were to be let looſe among them to devour the breaſts 
of their wives. If this nonſenſe gave occaſion to the decree. of 
the Scottiſh council, it may ſeem ſtrange that the decree ſhould 
prolong Sunday beyond the tenor of that mandate which deſcended- 
from heaven . 0 

Of the cardinal legate who preſided at this council, the monkiſh _ 
' hiſtorians ſpeak with much aſperity. Now this ſame John,” 
fays Hoveden, ate not fleſh, neither drank he wine nor ſtrong 
drink, nor any thing wherewith he might be drunken; howbeit 
ehe thirſted after gold and filver.” Such are Hoveden's words li- 
terally tranſlated |. 

The Chronicle of Melroſe has preſerved a curious anecdote of this 
Johannes de Salerno. A controverſy concerning boundaries had long 
ſubſiſted between the monks of Melroſe and Kelſo: With the view 
of terminating it, the legate came to Melroſe: There he was ho- 
nourably entertained for near two months; from both parties he 


% Mandatum ſubſcriptum de cœlo;“ Binii, Concil, ad ann. 1201. See alſo R. Ho- 
veden, p. 821. edit. 1601; and Matth. Paris, p. 141. edit. 1644; and Baluz, Capit. 
vol. 2. p. 1396. Spottiſwood ſuppoſes that this council was celebrated in 1189: A 
ſtrange and inconſiſtent error! for he himſelf makes mention of the preſents brought 
to the King of Scotland by the legate, from Innocent [III.], who n to reign in 
I 198 ; Hiſtory Church of Scotland, p 41. 


+ I do not ſuppoſe that the forgers of this, and of many ſimilar ap had an 
eye either to the Roman Ancile, or to the 410NETEX ATAANA of . In every coun - 
try and every age, deceit and credulity are uniform. 


t © Prædictus vero Johannes non manducavit carnem, vinum et ciceram non bibit, 
nec aliquid quo inebriari potuit; ſed aurum et argentum ſitivit;“ R. Hoveden, ibid. 
received 


1981 


received preſents of horſes, and even of money; to b»th- parties he 
promiſed a favourable judgement; and at length he departed, lea- 
ving the controverſy undecided *,' A proof how well this legate 
was qualified for the office of reformer, and how vell the Scottiſh 
clergy had been reformed by him. 4.4.1 

In juſtice however to him, I muſt obſerve, that he did not neg- 
let this mighty controverſy. From the Chartulary of Melroſe it 
appears, that he earneſtly intreated, and even injoined, the King 
of Scotland to determine it; and that the King complied with his 
requeſt. This is the more remarkable, becauſe ſeveral years before 
Pope Cceleſtin III. had in vain charged the King, © for the remiſ- 
* ſion of his fins,” to pronounce judgement between the parties f. 
A. D. 1206, Innes, Critical Enquiry, p. 589. quotes a writing in 
the poſſeſſion of the Viſcount of Arbuthnot, for proving that a pro- 
vincial council, /nodus generalis, was held at Perth in April 1206. 

A. D. 1211, William Malvoiſin, Biſhop of St Andrew's, and 
Walter Biſhop of e poſſeſſed of legatine goes from Inno- 


© Apud Melros konorifcs Fe per $0 noctes et amplius commoratus eſt ; 
« maxime ut controverſiam inter monachos de Kelcon [Kelſo} et monachos de 
«+ Melros pacificaret : qui utrigue parti bene pollicitans, nulli ſatisfaciens, quamplurima 
«« dona, ſcilicet auri et argenti, necnon equorum plurimorum, ab utraque parte aufe- 


rens, nulli quicquam commoditatis TTY litem penitus indeterminatam reliquit 3 


Chron, Melrot ad al.. 1202. 


1 The words of William the Lick” at pronouncing his award, are, Dominus "0 
« Cceleſtinus per literas ſuas mlhi ſignificavit, et in remiſſionem peccatorum mihi injunxit, 
ut fad diligenti inquiſmione de diviſis illis, quod juſtum effet inquirerem, Cet] parti- 
bus affignarem. Johannes etiam, titulo Sancti Stephani in Cælio Mante, preſbyter car- 
« dinalis, dum legatione fungeretur in terra mea, me inſtanter precatus eft, et auctoritate 
* ſua mihi injunxit ;” Chart. Melros. fol. 26. This King was termed the Lion, not be- 
cauſe he was a lion of courage in the field, and a lion of juſtice in civil life, but becauſe 
he was of a rough and ſtern countenance, On the other hand, his brother Malcolm IV, 
was termed the Maiden, becauſe of his effeminate appearance, The common fable is, 
that Malcolm obtained the appellation of Maiden, quod virginitatem intactam ſervaſet ; 
and many fooliſh and improbable tales are recorded to make good his right to the epi- 
thet : But it is now known that Malcolm the Maiden was the father of a child; Ch. Kelſo, 
fol. 46, b. 

C cent 
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cent III. held a council at perth. In it there aſſembled à great 
number of the biſhops, prelates, and clergy of Scotland, and of 
the other eſtates, © by the King's warrant, as is the cuſtom.” The 
purpoſe of this council was to induce the people of Scotland to take 
upon them the croſs, in the faſhionable ſenſe of the phraſe. A great 
multitude conſented ; but, to uſe the words of the hiſtorian, not 
many rich, not many mighty“. To inveſt any Scottiſh biſhop 
with legatine powers, was an impolitic and dangerous innovation. 

A. D. 1221, Magiſter Jacobus, Canon of St Victor at Paris, pœ- 
nitentiary of the Apoſtolic ſee, and legate in Scotland and Ire- 
land +, aſſembled all the prelates of Scotland at Perth, and there 
held a provincial council 1.“ 

At the ſame time, Egidius de Torres, a Spaniard, a cardinal 
deacon, under the title of St Epiſc. Coſme et Damani, was ; ſent into 
Scotland to ſolicit an aid for a new expedition into the Holy land. 
He received conſiderable ſums of money from the laity as well as 
from the ecclefiaſtics ; but having profuſely waſted them, he pre- 
tended that he had been robbed by the way, and ſo returned emp- 
ty handed to Rome ||. Thus the canon preſided in the council, 
while the cardinal was employed in mendicating aſſiſtance for new 
holy wars. 


* © Coacto apud Perth grandi concilio epiſcoporum, prælatorum, et cleri Scotlæ, 
© ac aliorum, ut merit eft, de mandato Domini Regis flatuum, oſtenderunt omnibus vo- 
luntatem et mandatum Domini noſtci Papæ, de itinere Hieroſolymitano prædicando;“ 
Fordun, I. 8. c. 78. It is not quite certain to whom the words * De mandato Regis” 


are applicable, I retain this * in the tranſlation for ne which will be obvious 
to the learned reader. 


+ The title which he himſelf aſſumed was, ** Frater Jacobus, Domini Pape peeniten- 
« tiarius et capellanus, apoſtolicz ſedis legatus ;” Ch, Morav. fol. 36. 


+ © Convocatis totius regni prælatis apud Perth, tenuit generale ee quatuor 


« dicbus continuis, incipiens ab . purificationis ;” Chr, de Melrot. 


[| Rymer, tom. 1. p. 225-6 Sabonlls Aula Heroum, p 243. Bur I. 13. fol. 
282. b. 


A. D. 
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A. D. fa. Upon's like erfund annther legate arrived in the 
following year: but the Scots, either leſt opulent, or more judi- 
eious than their neighbours; would not venture their money on a 
croiſade. A croiſade was the South- ſea project of thoſe times: as 
by the one, men hoped to gain riches withbut induſtry, ſo by the 
other they hoped to gain Rea ven without repentance, amendment of 
life, and ſanctity of manners. A certain Hiſhop ſays Boece, mo- 
2 in parliament, That neither this legate, nor any other legate 

© hereafter,” ſhould be received: into the n W 
den baus apyilaved:by Ie Win and ee 13 

Hiſtory, ſuck as it is has recorded a St Bridger, Bn 65 
her petticoat on a ſun- beam to dry, and a St Baldred, who by his 
prayers obtained the ſingular privilege of being interred in three 
different churches, while this ſenſible reſolute biſhop remains with 
out a name TF ! GgoT 5711 10 nalen 75 fo 

I ar apt to believe, that this narrative of Boece is founded on 
truth ; for it greatly Muſtrates a bull of Honorius IV. which runs 
thus: Honorius Epiſcopus; ſervus ſervorum Dei; venerabilibus 
« fratribus univerſis Epiſcopis reght Scotiæ ſalutem et Apoſtolicam. 
« benedictionem. Quidam veſtrum noſttts nuper aurlbus ititimave- 
© runt, quod cum non habeatis Archi- epiſcopum; cujus auctorita- 
te poſſitis provinciale concilium celebrare, contigit in regno quod 
eſt a ſede Apoſtolica tam remotum, ſtatuta negligi candill gene- 
« ralis, {et} enormia muta committi 708 remaneant - impunita: cum. 
autem provincialia concilia omitti non debent, in quibtis de cor- 
« rigendis exceſſibus, et moriBus informandis, diligens eſt habendus | 
cum Dei timore tractatus, ac canonicæ relegendz ſunt regulz ac 
« ſervandz, maxime quæ in eodem concilio generali ſunt ſtatutæ; 


® «« Sed ne in e- * ;” Boece, ibid. 


+ Comerarico de Scetetuct platen un lh bend Grads * John Major, 4. ſentent. 
diſt. 10. 9. 4. Major uſes the example of St Baldred's triple interment to illuſtrate the 
doctrine of tranſubſtantiation. After this, 2.8 009 that he 


| was * ſolo cognomine major ?” 
| «c 


per 


* per Apoſtolica-yobis ſcripta-niandamus, quatenus cum metrppoli- 
©/raniam noſcamini non habere, àuctoritate hoſtæ concilium cele- 

+ beets.) Datum 'Tyber. r M's 0 noſtr] abad) 
4 nono” [1225] *. D n 

fd doubt was n 2 ee e e al 
foreign legate in Scotland, nothing could be more judicious, or 
better timed, than this bull of Honorius. It aſſerted the rights of 
the ſee of Rome, and yet avoided the aſſerting them in à form 
which might be diſagreeable to the Scottiſi nation. The bull, 
however, had one conſequence, which, in all probability, the Pope 
did not foreſee. The permiſſion was temporary, and for holding 
a council; but the Scottiſh prelates took advantage of its ambi- 
guous ſtyle, confidered it as of perpetual authority, and, under its 
ſanction, held frequent /provincial W eee. 
tion or conſent of the Pope. 

Before 1232, but in what particular year I know * a provin- 
cial council was held, by a canon of which, every pariſh-prieſt was 
ſecured in the privilege of paſturing his cattle over che pariſh 1. 

In 1237, Henry III. King of England, and Alexander II. King of 
Scots, met at York. At this meeting was preſent Otho the Pope's 
legate in England, a cardinal deacon, under the title of Sancti Ni- 
colai in carcere Tull;zano, The legate expreſſed his intention of viſit- 
ing Scotland, in order to regulate eccleſiaſtical affairs in that king 
dom, as he did in England: Alexander is reported to have addreſſ- 
ed him in the following manner: I do not remember ever to 
« have ſeen in my dominions a legate from the Pope: neither is 
his preſence NY * us; for hitherto the eee of our 


* Ch, Morav. fol. 11. the reader wil find this bull prefixed to the code of Scot- 
iſh canons, 


+ In Chart. vet. Morav. fol. 16. there a writing intitled, * * Direct hardy 
de Strathbolgon,” &c. 1232. It contains the following clauſe : * Quilibet vero ſa- 
« cerdos miniſtrans alicui prædictarum eccleſiarum, habebit fibi, et ſucceſſoribus ſuis, 
« communem paſturam per totam parochiam ſuam ; ; ſecundum quod of provſum et confti- 
«* tutum ab Epiſcopis regni Scoticani, et concilis corundem,” 
| church 


181 | 

4 church is proſperous. - The King my father, and my other pre- 
« eceſſors, never admitted a legate into Scotland; neither will I, 
„ while I retain my authority. You have the reputation of being 
© a holy man, and therefore, ſhould you viſit Scotland, I counſel. 
« you to beware; for lawleſs and-blood-thirfty ſavages dwell in my, 
„ dominions. I myſelf am not able to keep them in due ſybjec- 
* tion. You may have heard how they lately made an attempt on 

% my own perſon, and ſought to expell me from my kingdom. 
* Were they to aſſail you, my authority would not reſtrain, them.“ 

After this diſcourſe the legate became leſs intent on his projected 
journey to Scotland, and rather choſe to continue in England, at- 

tached to his own obſequious King. However, a certain Italian, re- 
lated to the legate, remained with Alexander: On him Alexander, 
that he might not appear at utter variance with the Papal ſee, 
conferred ſome marks of diſtinction. Such is the account of the 
tranſactions between Alexander and the legate, as * by Maker 
Pine *::-:-* 

For the honour of the King of Scots, we mult preſume that chis 
narrative is, in ſome of its circumſtances, erroneous. Alexander 
could not be ignorant that legates from the Papal ſee had been often 
received in Scotland, and had preſided at provincial councils: Nei- 
ther would he have attempted to conceal what was ſo univerſal- 
ly known. I imagine that Alexander refuſed to receive a legate 


whoſe original commiſhon reſpeQed ck MR the receiving 


Marth Paris, p. ot. edit, Paris 1644. ( Latera regis ſui, ſcilicet Angle, ſibi per 
omnia obedientis, non reliquit : remanſit autem cum rege Scotiæ quidem Italicus, le- 
* gati conſanguineus, quem Rex cingulo militari, terram etiam conferendo, ne penitus re- 
« bellis videretur, nobilita vit.“ It is obſerved by Marca, De Concordia, l. 5. c. 57. f g. that 
this logate muſt be ſuppoſed © aut admiſſum non fuiſſe in regno recentibus adhuc odiis ad- 
« verſus legatos, aut non ante admiſſum quam per literas mandata ſua expoſuiſſer.” 
The former part of this hypotheſis is plainly erroneous ; nor can the latter part of it be 
proved from the paſſage in Matthew Paris, which Marca imperfectly quotes, That fa- 
mous treatiſe De Concordia, notwithſtanding. its ſingular merit, bears too many linea- 
ments of a party-work. 
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him might be conſtrued into a tacit W of the aa 


of the Scottiſh church. 
Be this as it will, it is plain that Alizaindcr © meant to obſtra& the 


entrance of the legate into Scotland, as far as he could with de- 
cency ; and therefore that he endeavoured to alarm an unwarlike 
churchman with the terrors of robbery and murder. 

A. D. 1239. Art length the legate overcame his fears, and pre- 
pared to enter Scotland. Alexander again ſought to prevent him ; 
he again urged, that this viſitation was both unprecedented and unne- 
ceſſary. It is ſaid, that only by the interceſſion of the nobles of both 
kingdoms was he prevailed upon to conſent to the admiſſion of the 
legate ; and that even then he infiſted for a writing under the le- 
gate's hand, declaring that this * not be drawn into prece- 
dent 8. 

All difficulties having been thus removed, the — 
dinburgh, and held a provincial council there F. 

Perhaps he ſtill remembered the lawleſs and blood-thirſty ſa- 
vages whom the King had ſo artfully deſcribed in the conference 
at York. It is certain that he paſſed ' not beyond the Forth, nor 
ſought any interview with the King, who at that time reſided in 
the more northern parts. The legate, ſays Matthew Paris, 
* ſojourned in the principal towns on this fide the ſea ?; and ha- 
ving collected a large ſum of money, ſecretly, and without leave 
aſked, he departed from Scotland. 

Such was the magnanimity of Alexander II. that the high-ſpirit- 
ed Pontiff, Gregory IX. ſubmitted to ſooth him by a detail of ſpe- 


* Match. Paris, ibid. 


+ © Celebravit idem Otho concilium ſuum apud Edinburc, in craſtino Sancti Luce 
« Evangcliſtz ;” Chr, de Melros. His true name was Eades le Blanc F Aleran. Sce 
Moreri. 5 | 


4 © Mare non tranſit ; ſed in bonis civitatibus commorans ciſmarinis, vocavit epiſco- 
« pos et nobiles terræ beneficiatos ;* Matth. Paris, p. 336. By mare is meant, accor- 
ding to the language of thoſe times, Mare Scoticum, or the Frith of Forth. Bone ci- 
vitates is a Galliciſm for bonnes villes. | 


cious 


1 
cious affected reaſons, tending to ſhew the propriety of à legation 
in Scotland. The church of Scotland, ſays that Pope, ac- 
„ knowledges the Romiſh ſee as her immediate mother, in things 
* ſpiritual, To leave her deſtitute of the conſolation of a legate 
„from us, would be an indignity which in conſcience we cannot 
* permit, Were we, by our legate, to viſit the church of England, 
and yet neglect the neighbouring church of Scotland, ſhe might 
complain of our want of maternal affection “.“ 

A. D. 1242. Not long after this a provincial council was held at 
Perth, but no Papal legate appeared. David Bernham, Biſhop. of 
St Andrew's, preſided : The King himſelf was preſent, and injoined 
his knights and barons, under ſevere penalties, to abſtain from in- 
juring the clergy, or incroaching upon the cuſtomary privileges of 
the church. This council publiſhed certain canons, which were ra- 
tified by the King and the Eſtates, and remained in e 


until the abolition of Popery f. : 
W* 


Nos conſultius attendentes, quod cum circa regnum Scotiz eo majorem curam 
1 gerere teneamur, quo fortius eccleſia Scoticana Romanam eccleſiam ſolam matrem 
* metropolitanam, nullo medio, recognoſcit, indignum exiſteret, niſi quæ nos ſingula- 
i rem patrem in ſpiritualibus obtinet, fpecialem a nobis reciperet conſolationis affectum; ei- 
« dem cardinali, in dicto regno Scotiz, legationis officium, motu proprio, duximus commit - 
« tendum: quia relinquere, conſcientid ſalud. nequivimus, quin eidem Scoticanæ eccleſiæ, 
per dictum legatum, Apoſtolicæ viſitationis ſolatium mitteremus ; ne a nobis afßectione ma- 
* ternd4ſpoliari ſe crederet, fi, a nobis eccleſiam viſitantibus Anglicanam, regnum Scotiæ ſic. 
* in vicino poſitum, expers viſitationis Apoſtolicz remaneret; “ Gregorii IX. bulla, apud 
odor. Raynald. ad ann. 1337. $ 40. . | 


+ Habitum deinde eſt concilium primatum eccleſiæ, præſente rege, Perthi——Eo con- 
« cilio edita ſunt ſtatuta provincialia, approbata Rege et regni proceribus, quæ et hoc tem- 
1 pore in eccleſia obſervata manent;” Boece Scot. Hiſt. L 13, fol. 284. p. 2. Boece 
does not determine the preciſe year in which this council was celebrated; but he ſays, it 
was in that ſame year in which the Earl of Angus died, and the Earl of Athole was 
murdered, i. e. 1242, according to Chron. de Metros. Concerning. this council, Fordun 
thus ſpeaks, I. 9. c. 59. His etiam diebus, omnes epiſcopi Scotiæ tenuerunt conci- 
* lium apud Perth; et Rex interfuit cum omnibus comitibus et baronibus totius terre ſue, 
vocatus ad inſtantiam cleri conquerentis de militaribus infeſtantibus eum de decimis 

« et 
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In 1268, Ottobonus de Fieſchi, a cardinal.deacon, under the title 
of Sancti Adriani, Papal legate in England, attempted to aſſemble a 
council of the Scottiſh church. He ſummoned all the Scottiſh bi- 
ſhops to attend him in England ; he alſo required the Scottiſh 
clergy to ſend two abbots, or two priors, as their repreſentatives, 
This was an ill-timed attempt to ſubject the Scottiſh church to a fo- 
reign juriſdiction, and it proved unſucceſsful. The Scottiſh biſhops 
ſent two of their number, the other clergy as many, to watch over 
the proceedings of this council. The legate procured ſeveral canons 
to be made; but the Scottiſh clergy abſolutely diſclaimed obe- 
dience “. They now began to feel their own ſtrength, and to 
exert 1t. | N | 

A. D. 1269. Accordingly a provincial council was held at 
Perth, in preſence of the King and the chief perſons of the 
kingdom. Hugh Benham Biſhop of Aberdeen preſided. The 
clergy and the people were then at variance, concerning that 
perpetual ſubject of controverſy, the ſmall tithes. The clergy de- 
manded certain tithes in virtue of the Papal decrees ; the people 
pleaded exemption by the uſage of the realm. Boece ſays, that 
- Biſhop Benham was impowered to determine the matters in debate, 

By this council the former provincial canons were confirmed; o- 


et immunitatibus ecclefix. Intravit autem Dominus Rex concilium epiſcoporum, et præ - 
1 cepit, ne quis miles, aut baro, aliquam injuriam, moleſtiam, aut gravamen, contra ſacro- 
i ſanctæ eccleſiæ conſuetudinem eis inferret, ſtatutis ſuper hoc pœnis ultricibus. Sedente 
« rege cum ſuis baronibus in illb concilio ſeorſum apud ſe, conqueſti ſunt comites de com- 
« buſtione comitis Atholiz, &c.”—Keith ſays that Biſhop Beraham preſided at this 
council; Catalogue of Scottiſh biſhops, p. 11.: but, contrary to his laudable practice, he 
has omitted his voucher. It is probable that he followed Spottiſwood, Hiſtory of the 
Church of Scotland, p. 43. The rotation eſtabliſhed at that dime gives reaſon for _ 


ming, that Bernham Biſhop of St Andrew's prefided. 


0 fo EET Pope, under the name of Adrian V.—* Legatus quoque nova quz- 
« dam ſtatuta, tam de ſæcularibus quam religioſis perſonis, Scotorum præcipue, conſti- 
& tyit ; quæ penitus clerus Scotiz obſervare recuſarunt;: Fordun, I. 10. c. 24. 8 


thers, 


a . 17: | 
thier, with univerſal approbation, were added for the benefit of re- 
ligion, and every cauſe. of diſſenſion was removed “. u 

la this council the Abbot of Melroſe, end 


_- « Difſidebat tum forts populus Scotus cum clero. His ſummorum Pontificum ſanc- 
« tiones, itlisregni conſuetudinem, ſua pro ſententia, aſſerentibus. Cauſam diſſidii ferunt, 
« quod fructuum quorundam degimas, quos petebant ſacerdotes, populus aperts ſol · 
« vere recuſaſſet. Hane litem dirimendi poteſtas Hugoni permiſſa, Perthi faQta concione 
« multi, —ubi decretum fuerat rege preſente regnique primatibus ; veteres epiſcoporum - 
at ſanctiones, provincialia flatuta vocant, firmavit ; novas quaſdem ad Chriſtianæ religio- 
nis decus et augmentum omnibus probantibus ſuperaddidit; diſcordiam ſuſtulit atque 
« extinxit penitus ;” Bocce, vitæ Pontif. Aberdon. fol. 5. Boece, according to cuſtom, 
bas left his readers to divine the date of this council, Hugo de Benham, or Benin, 
was elected Biſhop of Aberdeen in 1267 he remained at Rome for a year after his e- 
leftion ; Keith, p. 64. Upon his return the council was held at Perth ; Bocce, ibid, ; 
and therefore it muſt have been held about 1269. 

On the revival of learning, many writers abandoned preciſion, which they could at- 
tain, for the reputation of elegant compoſition, which they could not. Of this number 
was Boece. He has not informed us by whom this power of adjuſting differences was 
conferred on Biſhop Benham. The ambiguity of Boece's expreſſſon has induced Keith 
to ſay, p. 64. that it was in conſequence © of a ſolemn mutual ſubmiſſion:ꝰ A moſt 
improbable bypotbefis 1 for how could the elergy and laity of Scotland leave all their 
diſputes to the arbitrement of a fingle biſhop, and of one too whoſe impartiality in the 
diſcharge of his new epiſcopal function could not be known ? It would ſeem, that the 
| controverted matters were left to the deciſion of the clergy, aſſembled under the aut bo- 
rity, and in the preſence of an able monarch ;- and that their decifion was confirmed by 
parliament, Biſhop Benham chanced, in rotation, to | preſide at this council. Hence, 
according to a vulgar prejudice, he was ſuppoſed to be pacis mediufque belli, the arbiter 
and the judge between the contending parties. This idea may have been ſtrengthened. 
by the pompous title of Conſervator fatutarum, with which the Biſhop happened to be 
inveſted. 

Boece has alſo left it to cogjecture, whether Biſhop Benham preſided in council or 
not; and whether, by primates regni are meant the eſtates, or the King's ordinary 
council, or the nobles accidentally attending on the King's perſon. Neither do we cer- 
tainly know whether epiſcoporum ſanfiones means the canons eſtabliſhed by the whole: 
prelates of the Scottiſh church, or the particular regulations of biſhops in their own. 
dioceſes. —It would have been as eaſy for Boece to have related the deciſion of the con- 
troverſy between the cccleſiaſtics and the laity, as to have faid in general, That all cau · 
« ſes of diſſention were removed,” Every hiſtorian cannot be a genius, but every hi- 
torian may be perſpicuous. 

E brethren, 


| I 28: ]; 
brethren, were ſolemnly excommunicated. The crimes laid to their 
charge were, that they had violated the peace of Wedal, aſſaulted 
ſome houſes belonging to the biſhop of St Andrew's, murdered 
one clergyman, and wounded many others “. 

There can be little doubt that the canons of the cauncils 1242 
and 1269, are thoſe preſerved in the chartulary of Aberdeen, and 
from that chartulary publiſhed by Wilkins, Cncilia Britannie, 
tom. 1. p. 607,—618. I am perſuaded that none of the writers on 
our law. ever peruſed them; yet they well deſerve the title of © the 
“ Scottifh ecclefraſtical Code.” They wee Intoly ne . Feen ande 
with ſome explanatory notes T. 

Concerning thoſe canons it may backe to obſerve, filet the fr 
appointed a council to be annually held, and this under the authority 
of the bull of Pope Honorius III. 1225 and that the /econd canon 
appointed each of the biſhops, in rotation, to be conſervator flatuto- 
rum concilii. His office was, during the interval between one coun- 
cil and another, to inforce dee to the canon, under pain of 
eccleſiaſtical cenſures. | 

Theſe were bold meaſures, admirably well calculated for ſecuring 
the independency of the church of Scotland, but fatal to the prero- 
gative of the Papal ſee. | 

A. D. 1275. This is a remarkable æra in the Scottiſh church. 
An eccleſiaſtic, whom Fordun calls © Magiſter Bagimundus, came 
into Scotland, in name of the Pope, to collect the tenth of all | eccle- 
ſiaſtical benefices, for relief of the Holy land. 


* Fordun, I. 10. c. 25. i beds cen is paſſed over in ſilence by Chron, de 
Melres. All that I can diſcover there concerning it muſt be gathered from the following 
expreſſion. Ceſſit officio abbatizationis ſuæ Dominus Johannes de Edirham, Abbas de 
« Melros;” p. 241. Had there been extant a Chronicle of Kelſo, we ſhould have learn- 
ed all particulars from it.— Animis celefibus irc: | 


+ For the benefit of thoſe who may'be inclined att 
antiquities EE Pan ICAO e en 
fold, f 


He 
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He held à council at Perth. All the clergy, except the Ciſtertians, 
paid the tenth, upon oath, and under the terrors of excommunica- 
tion. The Ciſtertian order had granted a general aid of 50,000 
marks ; ſo that it would ſeem mo ee ee 1 
rope remained unknown“. 0 

This Bagimundus, at the requeſt of e bt repaired 
to Rome, in order to obtain an abatement of the tax + ; but in 
vain.—At that period the diminution of taxes was not ſo eaſily ob- 
ret hon Nag of Rome, ont e ramets 29 any 
crime. 


Our writers 4455 S0 * Agia: Barinundur” into a * Care 
« Jinal Bagimont, ” who never exiſted. That he was a cardinal, 


they generally agree, but they differ as to the time of his coming 
into Scotland. Skene, in his treatiſe De verborum fignificatione, voc. 
Bagimont, ſays, © The Pope, in the time of James III. ſent in this 


realm an cardinal and legate, called Bagimont, quha did make ane 
«© taxation of all the rentalles of the benefices,” &c.—Skene himſelf 


publiſhed the act of James III. parl. 6. c. 46. where this taxation is 
called © the auld taxation of Bagimont.” Biſhop Leſley, by an er- 
ror ſtill more unpardonable, has brought' this imaginary Cardinal 
Enn nearer to his own times, from _ —__ of Alexander I 


* 


9 « Monachi Ciltertienſes "I "A * Pane tots diy ſus finaliter, 
= 6 Fordun, 1. 10. c. 35. 


+ Ut antiquas taxationes omnium bonorum ſuorum acciperet, ſeptem pro ſex com- 
« putatis;” ibid. Boece ſays, * Scoti decimam decimæ partis fructuum eceleſiaſtico- 
rum contvlerunt ;” l. 13. fol. 291. p. 1. His words are ambiguous, and might miſ- 
lead one to imagine, that on this occaſion the clergy contributed only the teath of the 
tenth part of what they poſſeſſed. In the old chartulary of Moray, fol. 68. there oc- 
curs, © Taxationes beneficiorum epiſcopatus Moravien.” The churches of each deanry 
are ſet down in a ſeparate liſt, and at the end of each is written, ſumma—deinde decima.— 
This is a more natural ſubſidy than that which Boece may be ſuppoſed to mean : Never- 
theleſs, it is certain that the tithe of tithes, called ſecunde decime, was a thing well 
known. 


to 


Cn] 
to the reign. of James IV.“ This may ſerve. as a fad ſpecimen of 
the inattention and endleſs errors of our hiſtorians. ' 

Although the court of Rome would not conſent to any deduc- 
tions, there is ſome reaſon for ſuſpecting that this aid was not made 
effectual; for in 1276, Innocent V. offered to grant the Papal. tithe. 
to Alexander III. King of Scots, providing he repaired to the Ho- 
ly land. It is probable that the Pope was willing to yield to the 
King what he himſelf was not able to levy +, 3 

A. D. 1280. The Biſhop of Moray addreſſed a letter to © the | 
* biſhops, abbots, priors, deans, archdeacons, and other prelates of the 
* church, to be aſſembled in council at Perth.” This ſlight notice 
is all that I have diſcovered concerning the council 1280. It ſerves, 
however, to ſhew who were the conſtituent members of a Scottiſh 
provincial council at that period Z. x 

The fierce conteſt between Bruce and Balliol, inteſtine wars, 8 
the heavy rod of a foreign uſurper, interrupted for many years the 
aſſemblies of the Scottiſh clergy. As ſoon as government was reſto- 
red, they appear in a light which refleQs len: their 
characters. 

A. D. 1309. On che 24th of Win a W was 
held at Dundee. In it the clergy iſſued a declaration to all the 
faithful, bearing, That the Scottiſh nation ſeeing the kingdom be- 
trayed, inſlaved, and left without a leader, had aſſumed Robert 

* De Reb. geſt. Scetor. I. 8. p. 356. edit. Rom. 

+ Among the Scottiſh records. carried: away by Edward I. there was * Bulla Inno- 

« centi Quinti de conceſſione dacimæ Papalis in regno Scotiæ Domino Regi, fi voluerit 
terram ſanftam adire;” Rymer, t. 2. p. 216. This muſt have been io 1276, the only 
year of the reign of Innocent v. 


4 Chart. vet. Morav. fol. 46. 
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Bruce for their ſovereign ; and n done 
homage to him in that character. 

A. D. 1321. A provincial; council was held at perth in the 
month of July. The parliament was then fitting at the ſame place. 
I know not whether any public buſineſs was tranſacted at this pro- 
vincial council. Some proceedings in it, relative to a private cauſe, 
deſerve to be mentioned, as ſhewing one part of the duty of a pro- 
vincial council, not generally known. * Agnes de Morthingtown, 
* filia et heres Domini Petri de Morthingtown, militis,” had cove- 
nanted to ſell her lands of Gillandriſtown in le Garviach, [Ga- 
rioch], Johanni filio Adz Druming, for 360 marks Sterling. 
She appeared i in the provincial council, and made oath, That ſhe 
and her heirs would hold the ſale good and valid. The words of 
* deed to this effect are, Juravi, tactis Sacroſanctis Evangeliis, 

in præſentia univerſorum prelatorum in concilio apud Perth, no- 

4 no die menſis Julii, anno Domini milleſimo CCC viceſimo primo, 

“ congregatorum, me dictam venditionem meam ratam et firmam 
habere in perpetuum, pro me et hæredibus meis,” &c. I men- 
tion this the rather, becauſe a conceit has ſprung up, that females 
were excluded from the ſucceſſion to lands by the ancient law of 
Scotland, and of conſequence that heredes in an ancient grant im- 
plies a limitation to heirs-male, The examples to the contrary are 
numberleſs. 

A. D. 1324. A provincial call was held at Scone in the 
month of March 4. It is called concilium generale. But this expreſſion 
may denote a parliament as well as provincial council. 


This celebrated manifeſto is to be found in the appendix to Anderſon's: Independency 
of Scotland, n. 12. It contains ſentiments worthy of a-more enlightened age, and which 
the Scottiſh clergy did not, in a more enlightened age, univerſally embrace. 


+ Roll. Rob. I. n. 85. 


t Ch. Glaſgow. 1 quote here From Ianes, not having had un opportunity of pt 
the chartulary of Glaſgow. 


-.. A. D. 
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A. P. 1357. The Scontiſh biſhops, with conſent of their reſpec- 
tive chapters, and of the clergy of Scotland, became bound in pay 
ment of 100,000 marks Sterling, for the ranſom of that weak and 
unfortunate prince David H. 'As this obligation is in the name of 
the whole clergy, and as they are all bound in it, we may reaſon- 
ably prefume that it was conſented to and drawn up in à provin- 
cial council. This deed is dated at Edinburgh, »26th September 
1337 *. 

A. D. 1400, Arsen alfembled at Scone on the 21ſt Februa- 
ry, provided, That from a fentence of excommunication pronoun- 
ced by the bifhop of any diocefe, an appeal ſhould lie to the Conſer- 
| wator cleri, and from the Conſervator cleri to the provincial council, 
where the matter was to be finally determined. This regulation 
was to continue while the ſchiſm of the church continued. ' © 

* To this ordinance,” ſays the ſtatute, the clergy conſented +.” 
Hence it is ' probable that a mines council was fitting at that 


time. 


A. D. 1420. e bl 


cil was held at Perth. Befides other eceleſiaſtics, there were preſent 
{ix bifhops and five abbors, as alſo procurators [or deputies] from 
four biſhops and eight abbots. William Stephen, Biſhop of Dum- 
blane, was choſen Confervator flatutorum-; and in that character *. 
ded at | the council 4. 

The 


* &« De communi ua et aflenſu omnium capitulorum noſtrorum, et totius cleri 
** regni Scotiz ;” Rymer, t. 6. p. 41. The Scots are accuſed of having once fold a 
king at too cheap a rate; on this occafion, it muſt be RAG Sor they wage 
2 king from the Engliſh at an exorbitant rate. 
I Stat. Rob. III. c. 6. © Cui ordinaticni conſenſit clerus, durante ha, fem cie· 
< teri Regis ligii.“ | ; We 
1 Wilkins, Comcil. vol. 3. p. 380. mentions, from Fordun, a council held 3d Ofto- 


ber 1416, and termed by the hiſtorian concilium generals. But indeed this aflembly ap- 
; pears 
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The clergy of each dioceſe were required to report, upon oath, 
hgh was the practice as to the confirmation of tefkaments. They una- 
nimouſly reported upon oath, © 1. That biſhops and ordinaries had 
* been in the conſtant practice of confirmmg the teftaments of all per- 
“ ſons within their reſpective dioceſes, and of naming executors 
« to thoſe who died inteſtate. 2. That it was the conſtant practice 
* to ſequeſter the effets of the deceaſed, until their latter-wills 
« were preſented to the ordinary, and regularly confirmed in his 
“ court. 3. To require all executors to adminiſter upon oath, 4. 
% As far as in them lay, truly to perform all the reaſonable in- 

junctions of the deceaſed. 5. To be ready, upon demand, to 
© render to the ordinary, and all others concerned, an account of 
« their adminiſtration.” 

They alſo reported, That che practice was, firſt to pay che 
«-debts of the deceaſed, and then to divide his effects into three 
« equal portions, whereof one was given to his widow, and one to 
&« his children: That the executors beſtowed the remaining third in 
payment of | legacies, and for the foul of the deceaſed : That of 
„this third, or dead's part, the executors were wont to pay, or to 
compound with the ordinary, at the rate of five per cent. for the 
« expence of confirmation.” 

All theſe uſages were approved and confirmed by the council: 
both the clergy and the people were injoined to obſerve them “. 


pears to have been a parliament held for determining the queſtion, Whether Scotland 
ſhould ſubmit to the council of Conſtance, or adhere to Benedict XIII.? It bas been 
already obſerved, that concilium generale may denote a parliament as well as a provincial 
* | il. [ | : . K 

The proceedings of the council 1420 are preſerved in the chartulary of Moray, 
fol. 62. 63. Concerning them ſeveral obſervations occur. 

% Adminiſter upon oath.” It is called, De fideli juramento [q. — facto, vel 


« faciendo juramentum.“ 
% Widow 


[ dp ] 


From this period until the eve of the nnen the accounts 
which we have of provincial councils in a Scotland are ſcanty and je- 


june. 
A. D. 1428. From the ſtrain orf the 87th ftatute of James . it 


would appear that a provincial council was held at en bens the 
fitting of parliament“ . 

A. D. 1436. Antoninus Biſhop of Vrbins, the Pope's legate, 
was received by the King and clergy, in a provincial council held 


at Perth, on the 4th day of February 1436 +. 
A. D. 1450. Mention is made of the laft IT AE held 


« Widow and children.” No mention is made of the caſe of a perſon leaving neither 
widow nor children. Formerly that event might be leſs common, than in times when 
men being more luxurious, and more attentive to ſettlements, marriage is not ſo carly, 
nor ſo fruitful. It was, however, an event which muſt have frequently happened: and 
there it was that the clergy ſeem to have reaped their harveſt. 

« For the ſoul of the deceaſed.” 80 I tranſlate, « pro excquiis et anima defundii ;” al- 
though that expreſſion may be thought more comprehenſive. 

„Ay the clergy and people.” A clero et populo debere objervari.” It may be doubt- 
ed how far this ſolemn ack of the church in 1420 can be reconciled with an bypotheſis 
1. antiquities, . 18g. 


* « Et quod iſtud ſtatuatur de przſenti auctoritate concilii provincialis. Hence Sir 
George Mackenzie conjectures that this ſtatute was firſt made in a provincial ſynod. But 
from the ſpirit and ſtyle of the ſtature, it would ſeem to have been framed by the lairy, 

not by the clergy alone. ung . I eas 
« ſpirituali litigantium,” is not eccleſiaſtical Latin. 

The expreſſion, Quod illud ſtatuatur de præſenti auctoritate concili provincialis,“ 
probably means, that the provincial council then fitting ſhould be required to ratify this 
ſtatute, men 


4 * n intravit regnum EE 
« nj, vocatus Antoninus, Epiſcopus Urbinatenſis, et admiſſus per Regem et clerum in 
« concilio general: apud villam de Perth, inchoato 4. Februarii; ſed propter præventam 
mortem Regis, o nnr 
Fordun. | 

at 


[ 25 ] 
at Perth in preſence of the three eſtates : But it is doubtful whe- 
ther a provincial council or a parliament be here meant. | 
A. D. 1457. A provincial council was held at Perth. It was 
therein declared, That by ancient 'cuſtom the King preſented to all 


benefices of ecclefiaſtical patronage, ſede vacante. The paſſage i is cu- 
rious, and will be found in the note below r. 

A. D. 1459. A provincial council was held at Perth in the month' 
of July. Thomas Spence” Biſhop of Aberdeen preſided. At the 
| King's requeſt, this council granted a declaration of what had paſſ- 
ed in the council 1457. It is remarkable that this was done after 
an inquiſition n oath, 1 the former declaration was ſo 


recent 4. 

4 | A. D. 
„ Ultimum concilium generale tentum apud Perth, coram tribus regni tatibus, ſn 
« magno numero congregatis ;” Chart. Dunferm, vol. 2. fol. 39. 

Wilkins, Concilia, vol. 3. p. 540, mentions a provincial council held at Edinbürgh in 
1445. But the writing which he produces for proving the exiſtence of this council is 
nothing more than a warrant by John Biſhop of Brechin, ** Conſervator privilegiorum 
1 eccleſia Scoticanz,” for tranſuming [or making authentic copies] of two Papal bulls : 
the one by Gregory XI. 1375, concerning the effects left by a biſhop at his death ; the 
other by Martin V. 1426, ordering an inquiry iato the offences of Finlay Biſhop of Ar- 
gyle. Both bulls are of moment; the firſt as to the law, the ſecond as io the hiſtory of 
Scotland : but they are 2 to my preſent ſubject. 


o ee Ar. James III. fol. 75. „In anno Domiai 1 „. illuſtriſſimus 
« Dominus noſter Rex ſupradictus, erat in poſſeſſione, ex veteri et priſca conſuetudine, 
« prxſentandi ad omnia vacantia beneficia, quoviſmodo vacant. ſedibus, ad eccleſiaſticum 
« patronum et collationem ordinariam pertinentia, infra regnum Scotiz, donec ad 
« temporalitatem Epiſcopi admittantur, et ad electiva ſecularia, etiamſi majora poſt: 
« pontificales, et ad alia generaliter ſeu ſpecialiter qualitercunque reſervata.” 


+ Records of parliament, ibid. In. conſequence of this declaration, an act of parlia- 
ment was paſſed, ih October 1462 ; Wilkins, tom. 3. p. 582. Hence the reader may 
judge of the accuracy of Glendaick, who “ extracted from the public records” the acts 
of the © fir / parliament of King James the Third, halden at Edinburgh, the ix day of 
October, the yeir of God ane thouſand, foure hundreth, threeſcoir ſex yeires; and of 
« his reigne the ct yeir.” Glendoick never conſidered, that James II. was ſlain 1460; 

5 | G. that 


; 121 


A. D. 1465. The annual council of che clergy was held at Perth, 
on the feſtival of St Kynelin Martyr, © according to laudable and 
* ancient cuſtom, and with permiſſion of the Papal ſee *.” 1 

A. D. 1487. In the month of April a provincial council was 
held at St Andrew's. William Archbiſhop of St row s preſi- 


ded . 

A. D. 1512. A provincial councilwas held in the monaſtery of 
the Dominicans at Edinburgh. Biſhop Leſley ſays, that Bagimont 
the Pope's legate was preſent, and that i in it all benefices exceeding 
L. 400 of annual value were taxed, for payment to the Pope of the 
tenth, and the dues of iſſuing bulls. He ſays, that it was alſo 
provided, that the King might levy from thoſe benefices a certain 
ſum, when neceſſity required: and that this continued to be called 


that a — was held in the name of his / WY. 1462 ; and confogunitly 4 
1466 could neither be the firſt year of the A nor the year of his ff 

parliament, 

» « Concilium cleri, ex antiqua et proba tub et indulto apoſtle generali- 
i ter et annuatim tentum apud Perth, in feſto Sancti Kynelini martyris ;” Chart, Aber- 
brothock, vol. 2. fol. 70. I know nothing of this Saint Kynelin, nor of the day of his 
feſtival. Keith has ſubjoined to his Catalogue of Scottiſh Biſbops, another liſt of names, 
under the title of Kalendar of Scottiſh Saints, In that liſt I find, Macwolok, Macgla- 
tian, Molonach, Minnan, Finnan, Modan, Dodan, Marnan, Tarnan, Tigernake, 

Guinoche, Derdian, and Conſtantine King of Scotland, monk and martyr; but I find 
no Kynelin. 


+ The memory of this council is preſerved by a commiſſion from the monaſtery of 
Aberbrothock, to eight of their brethren, or any one of them, to appear in that council 
on behalf of the monaſtery ; Chart. Hberbrotheck, vol. 1. fol. 115. This commiſſion con- 
tains a power, contra et ex adverſo producta, opponend. reſpondend. accipiend. re- 
« plicand. duplicand. triplicand. et, fi neceſſe fuerit, quadruplicand.” From the reign 
of Robert I. words began to be multiplied : before the reign of James III. the evil had 
increaſed ; it is now familiar. How are the chimes rung, in our enlightened age, upon 
« any horſe, mule, aſs, cattle, coach, berlin, landau, chariot, chaiſe, calaſh, waggon, 
« wain, cart, or other carriage whatſoever :” as if « every quadruped and carriage,” 
would not * all particulars. | 


Bagimont's 


r 
Bagimont's taxt roll*. A ftrange error! Biſhop Leſley ſuppoſes, 
that Bagimont's taxation was introduced in the latter end of the reign 
of James IV. nen a ſtatute of James III. parl. 6. c. 46. terms 
it, with propriety, © the auld taxation of Bagimont.” The Biſhop 
adds, Herein the voice of the council was unanimous, but their 
* ſentiments diverſe.” This is probable: in popular aſſemblies u- 
nanimity of voices does not imply unanimity in opinion. : 

A.D. 1536. A provincial council was appointed by parliament to 
be held on the iſt of March. The Archbiſhop of St Andrew's was 
required by the King to hold the council on that day : If he omit- 

ted it, the parliament beſought the King to apply to the Pope for 
a brief, impowering any two of the Scottiſh biſhops to convocate 
and hold the council. To this the Archbiſhop of Glaſgow conſent- 
od, for the commoun wele of this realm ;” but proteſted, that the 

« privilege and juriſdiction grantit to him and his * 
ſhould not be underſtood as thereby impaired . 

A. D. 1542. According to Spottiſwood, a council was held at 
St Andrew's, by Cardinal Beaton, for preventing the Engh/h match. 
With this view the clergy agreed to contribute their aid, according 
to their reſpective abilities. The beneficed clergy were to pay, the 

| mendicant 


* Hoc tempore ſynodus provincialis epiſcoporum, abbatum, religioſorumque eccle- 
« fiaſticorum, Edinburgi, in Coenobio Dominicano præſente Pontificis nuntio, Baio- 
« mano dicto, celebratur. In qua, communi omnium voce, etſi repugnantibus multorum vo- 
« luntatibus, fuerat fixum, ut omnia ſacerdotia, quorum reditus quadragenas libras exce- 
- 4 derent, Papz penſionem, decimarum ac diplomatum nomine, numerarent ; Regique, 

pro <jus arbitratu, cum neceſſitas premeret, pecuniam quantamcunque penderent, 
Hic cenſus in hunc uſque diem Baiomanus dicitur ;” LA.. 4 pet Scet. 1.8. p. 5 


edit. Rom. 


+ Rolls of 2 I 536. This act ſhews, that the Archbiſhop of St Andrew's was, 
at that period, underſtood. to be perpetual preſident in provincial councils, ſo totally had 
the canon, in the reign of Alexander II. been forgotten. This may be imputed to the 


title of Legate, which the Archbiſhops of St Andrew's had obtained from the Papal ſee. 
The 
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mendicant friars to preach *®. Such reſolution may have been ta- 

ken at a private conſult of eccleſiaſtics, but it is highly improbable 
that it was taken in a provincial council. | 
A. D. 1545. In January a convention of prelates was held at E- 
dinburgh +, Some ineffectual motion was there made for correcting 
the abuſes of the church, and for reforming the manners of che 
clergy; but ſo many difficulties occurred , that the clergy deſiſt- 
f 7 ed 


8 6 | 

The proteſtation by the Archbiſhop of Glaſgow, though obſcurely expreſſed, may 
probably allude to his rank of Archbiſhop, _— en the right of holding 
a council within his own province. 

The hiſtory which paſſes under the name of Knox, relates, ak a 
r nee. ANGIE s Þ> 4 | 
p. 51. laſt edition, _ 

It may be preſumed, that when the fate thus interpoſed, the church, in neither pro- 
vice, was very ſolicitous about holding any council at all. 


* Hilary Church of Seothind, ps 93. I ſuſpect that Spottiſwood nne 
diguous expreſſion of Buchanan, I. 15. c. 6. Coacto ſacerdotum conventu, et mag - 
* n& ab eis extorti pecunia,” Here it is neceffary for the reader to obſerve, as on o- 
ther occaſions, that until 1600 the Scottiſh year commenced at Lady-day. 


+ Buchanan, I. 15. c. 32. calls i . Conventus ö b. 1. 
p. 55. calls it A convention of prelates.” 


+ © Nec ullus inveniretur exitus ;” Buchanan, ibid. Keith, we je bibs 
Reformers, is willing to think more favourably of the Roman-Catholic clergy of that 
age than they thought of themſelves, He has thus paraphraſed Buchanan : The 
* cardinal perceiving, notwithſtanding the ſeverities he had uſed, many perſons, in di- 
vers places, did incline to the new doctrines, and that they were much fortified in their 
opinions, and diſcouraged from entertaining a due regard to the church, by the immoral 
« lives of a great many of the clergy, had called a provincial council to meet at Edin- 
* burgh, on the 13th of January 1545-6, in the Black-friars, in order to conſult upon 

proper methods to diſcourage the ſpringing hereſy, and to reſtrain the licentiouſneſs of 
clergymen, which gave ſo great ſcandal, and à handle to the people to deſert them. But 
« how far they proceeded in that afair, remains uncertain, this ſeems an odd tranſla- 
*« tion of * nec ullus inveniretur exitus.” ]; or if they were not altogether diverted 
« frem any inquiry, by the information they then received, that Mr George Wiſheart, 
« the * POR of hereſy, for whom the cardinal had long ſearched, was juſt then 
« at 
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ed from chat work, and reſolved uren the trial of George Wiſheart 


for hereſy. 51 
A. D. 1549. & proviecial WE ers firſt at Laine 
and then adjourned to Edinburgh. James Hamilton Archbiſhop of 
St Andrew's preſided. There were preſent, one Archbiſhop, ſix bi- 
ſhops, two vicars-general, ten abbots and priors, three commenda- 
tars, twenty-ſeven friars of different orders, beſides profeſſors, doc- 
tors, and licentiates in theology ®. | 

This council ſat long, and; was act dies til che 27th of No- 
vember 1549. Its canons are remarkable on many accounts, and 
in particular for their preamble. It begins with the charge of St 


« atthe houſe of Cockburn of Ormiſton, in Eaſt Lothian;“ Miſtory Church and State of 
Scotland, b. 1. p. 41. It is extraordinary, that the opportunity of ſeizing, and conſe- 
quently of burving, George Wiſheart, ſhould be repreſented as an apology for the clergy's 
not proceeding in that work of reformation, which they, and even Keith, admit to 
have been neceſſary ; it is ſtill more extraordinary that this apology ſhould be extracted 
from Buchanan. I am ſatisfied that Keith had no other authority. Keith was as inca- 
pable of deceiving as he was of judging. I can make no better excuſe for this uſeful la- 
bourer in the hiſtory of Scotland, When I ſay more for Calderwood and Wodrow, 


let me be termed partial and prejudiced, 


* //ilkins, Concil. rol. 4. p. 46 —60. Among the commendatars l is to be found, 
Jacobus Prioratfis Eccleſiz Primatilis 8. Andrez commendatarius;“ better known by 
the name of Regent Moray, 

The following memorandum is ſingular. « M. bac Mayr, decanus facultatis 
* theologicæ univerfitatis Sancti Andree, et Martinus Balfour, Doferes in theelegia, 

* annoſfi, grandævi, et debiles, comparuerunt per precuratores.” Of this John Major, the 
hiſtorian, Knox ſpeaks, about 1528, p. 14.: His word was then holden as an oracle, 
jn matters of religion.” John Major was juſt ſuch an oracle as Apollo Pythius, infal- 
lible by courteſy.—** Au pais d'aveugles, les borgnes ſont rois.“ 

- Of the council 1549, © F. Richardus Marſhell, Anglus divinarum literarum profeſ- 
« ſor,” was a member. ** He aſſerted in a ſermon, that the Pater nger ought not 
to be addreſſed to the ſaints.” 

„F. Andreas Cottis,“ [Cotes, called by our hiſtorians Tettis], © guardianus ordinis 
„ minorum de obſervantia,” was alſo a member, He aſſericd, in a counter ſcrmon, 
« that the Pater n:fier might be addreſſed to the ſaints i Sfotti Vu cod, p. 92. 


H Paul, 


Tt 80. ] 
Paul, Acts xx. 28. It then ſets forth, as the two prime cauſes of 
hereſy, 1. The corruption and profane lewdneſs of the clergy of 
Oy ages 2. Their n ignorance Ann 
ces“. | | 
For correcting thoſe abut no fewer than f/ty-/even canons 
were enacted. In general they are well calculated for eſtabliſhing 
decency and good order, and for introducing ſome ſpecies of learn- 
ing into the eccleſiaſtical ſtate. Had they been enacted ſome years 
ſooner, and executed with rigorous impartiality, they would have 
ſerved to check the progreſs of the Reformation : but they came too 
late . 5 a 

i The 


* « Cumque duz potiſimum malorum cauſz et radices appareant, quz tantas nobis 
« turbas hæreſiumque occaſiones excitavere ; nimirum in perſonis eccleſiaſticis, omnium 
« fere graduum, morum corruptela, ac vitz profana obſcœnitas, tum bonarum litera- 
« rum, artiumque omnium, crafla ignorantia,” &c. We need not reſort to the teſti- 
mony of adverſaries; Knox himſelf could not have ſaid any thing more ſevere. Indeed 
the firſt book of his hiſtory is little more than a rude and uncourtly commentary on 
the two cauſes of hereſy mentioned in the eccleſiaſtical canons 1 549; the flagitious lives 

and the groſs ignorance of the Scottiſh clergy. | 


+ When a houſe is in flames, it is vain to draw up regulations for the bridling of 
joiſts or the ſweeping of chimnies. The profligacy of the clergy was the moſt obvious 
cauſe of that ſpirit which forced on the Reformation. The celibacy of eccleſiaſtics was 
originally introduced by ſome ſuperſtitious refinements on the law of God and nature. 
Could men have have been kept alive without eating and drinking, as well as without 
marriage, the ſame refinements would have prohibited eccleſiaſtics from eating and drink- 
ing, and thereby elevated them ſo much nearer to the ſtate of angels. In preceſs of 
time this fanatical interdiction became an inſtrument of worldly wiſdom ; and thus, as 
frequently happens, what weak men began, politicians completed. The Scottiſhi clergy, 
in obedience to their ſuperiors, ſubmitted to the law of celibacy. The conſequences are 
well known. © Suit ut ipſa Roma viribus ruit !” Hence the flagitious lives of the 
Scottiſh clergy were cenſured by Sir David Lindeſay, by the authors of « Gude and 
„ godly ballats,” and by other writers of that claſs, with the utmoſt freedom, and even 
acrimony of expreſſion. Men once become odious, may ſoon be rendered contemp- 
tible. Whenever the eſtabliſhed clergy become contemptible in the eyes of the people, 
their exiſtence depends upon the fate. The clergy in 1549 were ſenſible of this; and 

| in 
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The canons of this; council ſhew that the clergy, however confi- 
dent of the orthodoxy of their opinions, could not pretend to palliate 
the enormities of their lives, It is remarkable, that with a profeſſed 
zeal for the reformation of manners, they mingled an inveterate hatred 
at heretics, and a moſt implicit faith in the church. Hence the ca- 
nons 1549 inforce the puniſhment of heretics no leſs than five ſeveral 
times; and declare, that concerning pluralities, the rules of the 
council of Treat, . made; or hereafter to be mage, ſhall be held in ob- 
ſervance . 

The account of thoſe canons, as given in Knox's hiſtory, is ex- 
ceedingly partial and erroneous 7. 


A. D. 


in order to ſtop the torrent of ſatire, they paſſed a canon of the tenor following: Ut 
« unuſquiſque ordinarius intra ſuam dicecefim perquirat, qui apud ſe detinent aliquos 
« libros rythmorum, ſeu cantilenarum vulgarium, ſcandaloſa eccleſiaſticorum, et homitium, 
« yel conſtitutionum, vituperia et probra, ſeu famoſos libellos, aut quamcunque hæreſim 
« jn ſe continentia; et ubi comperti fuerint, prohibeantur ſub penis actarum parlamenti, 
atque confiſcentur, et comburantur, interdicaturque univerſaliter eorum uſus, merca- 
« tura, impreſſio, et leftura, ſub fimilibus pcenis ;” c. 48. A feeble barrier indeed! 

I do not recollect that any one has hitheii obſerved the wide ſtretch which this canon 
makes. The act of parliament here alluded to muſt be that of James V. 12th June 1535. 
firſt publiſhed by Keith. Hifory, p. 12. What the ſtatute provided againſt the here- 
tical opinions of Luther and his diſciples, the Scottiſh clergy extended to all fatirical bal- 
wy, containing opprobrious reflections upon themſelves, 


* « Quantum ad pluralitatem beneficiorum conventio ſeu chin refert ſe ordina- 
« tis, ſeu ordinandis, in concilio Tridentino, nondum diſſoluto;“ c. 39. 


+ This is a ſtrong charge; and I will make it good. Whether the paſſage here cenſu- 
red be the work of an interpolator, or of Knox himſelf, is nothing to me. I ſeek truth 
where I can find it: if I am ſucceſsful in my ſearch, I am happy; if not, unfortunate, 
I am willing to admit that Knox was zealous in a good cauſe ; but no zeal can juſtify a 
man for miſrepreſenting an adverſary, My freedom may offend ; but if we are to be 
governed by names and authorities of man, why did we leave the church of AY where 
there are as good names and authorities of man? 


The 
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A. D. 1551. Another provincial council was held at Edinburgh, 
by James Hamilton Archbiſhop of St Andrews. It confirmed the 


The words in Knox's hiſtory, p. 110. are, 2 their ach there was much ado 
& for caps, ſhaven crowns, tippets, long gowns, and ſuch other trifle. - 

This I admit; and it ſhews that the author knew the contents of the canons, and 
did not take them from the worſt of all information, popular report. 5% 

I cannot blame the hiſtorian for conſidering thoſe matters as trifles for at firſt I vier- 
ed them in the ſame light. But it will appear upon examination, that the canons con- 
cerning the garb of eccleſiaſtics were neceſſary and proper, The 5th canon will ſerve to 
explain the reaſon for all thoſe regulations. Hæc eadem conventio, varũs adducta ar- 
« gumentis et rationibus circa barbarum uſum propoſitis, univerſos et ſingulos hujus 
« provinciz clericalis ſortis, et eccleſiaſticos per locorum ordinarios, attentè hortari de- 
ce crevit, ut ſui ſtatùs et conditionis rationem babentes, et frequentes obtrefationes con- 
« tra barbatos cempeſcantur, atque clerici a laicis diſtincti appareant, eorum bar bas ton- 
1 dendas curent. To the ſame purpoſe it is provided by the 5th canon: - Hortan- 
« di ſunt prelati et eceleſiaſtici omnes, ut dehinc graviores folits portent habitus, qui po- 
« tius lanei ſent decentis coloris quam ſerici, gravitatem pre ſe ferentes.” 

One would be apt to imagine that the clergy meant, by this 7th canon, to remove | the 
cauſe of Sir David Lindeſay's ſatire, p. 219. 


« Cleikand to them ſcarlot and cramoſie, 
« With menever martrick gryce and rich armyne.“ 


& That none ſhould enjoy office, or benefice eccleſiaſtical, except a prieſt,” 
As to this there can be no D n nor indeed is it mentioned by way of 


cenſure. 
That no church man ſhould nouriſh his own children in his own company; but 


« that every one ſbould hald the children of others.” 

This would have been a ſubterfuge for idiots alone. In a provincial council held 
under pretext of reformation of manners, a canon %of ſuch a nature could never have 
been propoſed nor enacted. The only authority that I can find for the exiſtence of 
ſuch a canon, is an unfair and ſtrained inference from c. 2. which runs thus, 

« Proles concubinarias in ſuis conſortiis clerici nan teneant. Item hortatur hæc ſynodus, 
« ne qui prælati, aut alii eccleſiaſtici ioferiores, proles ſuas, ex concubinatu ſuſceptas, in 
«« ſuis conſortiis teneant, nec in ſais eccleſiit directe aut indirecte promoveri pati - 
« antur; neque eas baronibus, quovis quæſito colore, in conjugium de Chriſti patrimo- 
« nio jungant, ſeu barones efficiant.“ 

The inference thence drawn is, that as no churchman was allowed © to nouriſh his 


 & own children in his wn cOMPLny,” therefore it was provided, That every one 
6 ſhould 


Tool. 

canons of the council 1 549, and added ſome new ones o. Of them 
the canons 8th, loch, 12th, 12th, 14th; and+r6ch, are the moſt re- 
.markable. N a 


| « ſhould hold the children of others:“ A moſt extraordinary argumentum @ contraria, 
which in itſelf is a ſuſpicions mode of reaſoning. Any one acquainted with the hiſto- 
ry of thoſe times, will perceive, that this ſiarute pointed at peculiar perſonal enormities, 
and that Archbiſhop Hamilton thereby ſtruck at the fame of his predeceſſor Cardinal 
Beton. | 

« That if any were found in open adulterie, for the firſt fault he ſhould loſe the 

1 third mme and Ter es RS Gnas 
n benefice.” 

This atſo b Came ab an not have been enactod j nor was it. The council, 
by c. 1. ratified the aſt of the council of Baſle, eff, 20. c. 1. which provides juſt the 
contrary, and expreſaly ſays, © Ut quicunque clericus, cvjuſcunque ſtatis, conditionis, 
« religionis, dignitatis etiamſi pontificalis, vel alterius przeminentiz, exiſtat, qui poſt hu- 
© jus conſtitutionis notitiam, quam habere præſumatur per duos menſes poſt publicatio- 
nem ejuſdem, (quam ipfi dieeceſani omnino facere teneantur, poſtquam eadem conftitu- 
tio ad corum notitiam pervenerit), publicus fuerit concubinarius, a perceptione fruc- 
« tuum omnium beneficiorum ſuorum, trium menſium ſpatio, fit ipſo facto ſuſpenſus, 
mquos ſuus ſuperior in fabricam, vel alium evidentem eccleſiarum utilitatem, ex quibus 
« hi fructus pereipiuntur, convertat: nec non et hujuſmodi publicum concubinarium, 
« vt primum eſſe talem intotnerit, mox fous ſuperior teneatur monere, ut intra breviſ- 
* ſimum terminum, concubinam dimittat; quam fi non dimiſcrit, vel dimiſſam, aut a- 
* liam, publicè reſumpſerit, jubet hic ſancta ſynodus, ut ipſum omnibus ſuis beneficiis 
©* omnino privet; et nihilominus hi publici concubinarii, uſquequo cum eis per ſuos 
«« ſyperiores, poſt ipſarum concubinarum dimiſſionem, manifeſtamque vitæ emendatio- 
nem, fuerit diſpenſutum, ad ſuſceptionem quarumcunque dignitatum beneficiorum vel 
« officiorum int inhabiles; qui ſi poſt diſpenſationem, recidivo vomitu, ad hujuſmodi 
concubinatum publicum redierint, fine ſpe alieujus diſpenſationis, ad preedifta pror- 
« ſus inhabiles exiſtant,” &c. Whether this canon has the moſt remote reſemblance to 
the canon mentioned in Knox's hiſtory, the candid reader will judge; and conſequently 
what authority there can be for aſſerting, that “ the Biſhop of Moray, and other pre- 


eb les, appealed, faying, they would abyd at the Canon law.” 


* Wilkins, Conclils, vol. 4. p. 69. This council was appointed to be held rm Au- 
guſt 1550; Wilkins, ib. p. 60. Keith fays, err Hiſte- 
. p. 63. 
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From the 8th canon it appears, that in the moſt populous pa- 
riſhes, few of the pariſhioners attended maſs on Sundays, much 
leſs on other feſtivals ; that of thoſe who attended, ſome ſcoffed 
and behaved irreverently, while others buſied themſelves in mer- 
chandiſe, even at the church-perch. This was the period when men 
had laid aſide all reverence for the old form of worſhip, and yet had 
not heartily embraced the new ; a ſingular ſtate, and, from the na- 
ture of things, of ſhort endurance. | 

The 1cth, 11th, and 12th canons, ſtrictly inforce the diſcipline 
of excommunication ; although from the 8th canon it appears, that 
the people in general had deſerted the moſt ſolemn offices of the 
Roman-Catholic religion. The council therefore muſt have relied 
on the civil ſanctions attending excommunication. Thus was the 
ſtate called in aid ; a dangerous aſſociate to the church | in ſuch c cir- 
cumſtances. | 

To the 14th canon the preſent age unknowingly owes the eſta- 
bliſhment of the regiſters of proclamation of banns, of marriages 
and baptiſms. The ſolicitude of the council for rendering ſuch 
regiſters perfect, is highly laudable. The reaſons aſſigned for this 
ſolicitude are ſenſible; a circumſtance which I the rather mention, 
becauſe it has become the mode to deſpiſe every thing that we 
ourſelves did not enact, as much as it is to neglect the execution of 
what we did. 

The 16th canon is peculiarly remarkable ; it relates to the publi- 
cation of that famous Catechi/m concerning which all our hiſtorians 
ſeem to have been miſinformedꝰ 

According 


* Of it Keith thus ſpeaks, Hiſtory, p. 63. note (d). This catechiſm, as it is indeed 
called on the title-page, conſiſts of 205 leaves in a ſmall quarto, It is printed at St 
« Andrew's, the 2gth of Auguſt 1552, by the command, and at the expence, of Arch- 
« biſhop Hamilton; whoſe compoſuion it is commonly reckoned to be. The preface 
bears his name, and is directed principally to all. the clergy, who are appointed to 

© read 
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According to Archbiſhop Spottifwood, the queſtion, „Whether 
dhe Pater ngfer-niight be addreſſed 2o/ Ge fn,“ vas (agitated 


. — 


« read it in place of ſermon, if there be none at the time, It is a judicious commenta- 
% ry upon the Commands, Belief, Lord's prayer, Magnificat, Ave Maria; and the au- 
« thor ſhews both his wiſdom and moderation, in handſomely eviting to enter upon 
* the controverted points, In a word, no divine at this day need be aſhamed of ſuch 
« a work, Therefore, ſince it was commonly ſold for two-pence, and called in deriſion 
« the two-penny faith, as Archbiſhop Spottiſwood, and other of our hiſtorians inform 
„us, I readily aſſent to Dr Mackenzie, who thinks, that Archbiſhop Hamilton having 
deen at the charges of the printing, allowed the pedlars to take only two pennies 
Scots for each copy of it, from the people, as a fee for their pains in diſtributing it.“ 

This note needs a comraentary : it is erroneous in almoſt every particular. 

« By the command and at the expence of Archbiſhop Hamilton ;” not by the com- 
mand of Archbiſhop Hamilton; for the provincial council 1551 authoriſed the publiſh- 
ing of this catechiſm a year and a half before it was actually publiſhed, The council au- 
thoriſed it as a book already written, examined, and approved. The care of the edition 
was committed to the Archbiſhop ; hence Keith ſuppoſes that it was publiſhed at his 
expence. 

«Whoſe compoſition it is commonly reckoned to be.” A dutiful conjecture! that 
the Primate was the perſon beſt qualified for drawing up a treatiſe of theology, or col- 
lecting together the ſcattered embers of the old opinions. The canon of the council 
ſeems to put a negative upon this conjeCture. ' © Statuit et ordinat, librum quendam 
* Scotico idiomate conſcriptum, ac prudentiflimorum hujus regni prælatorum, doctiſ- 
% fimorumque theologorum, et aliorum eccleſiaſticorum virorum præſenti conventio- 

ni intereſſentium, judiciis et calculis, exactiſſimũ diſcuſſione habit, approbatum,” &c. 

« Appointed to read in place of ſermon, if there be none at the time.” Keith took this 
from Spottiſwood ; but the canon provides, that it be read, Omnibus 3 
« flivis diebut.“ 

*The author ſhews both his wiſdom and moderation, in handſomely eviting to en- 
ter vpon the controverted points.” Handſemely eviting muſt mean artfully cluding, 
But in truth the praiſe here beſtowed could not be juſt : the catechiſm treats of the 
ſeven ſacraments, which is a circumſtance omitted by Keith; and ſurely that ſubject 
could not be treated, without entering upon the controverted points, 

A few paſſages tranſcribed from this catechiſm will ſhew how little it anſwers the de- 
ſcription given of it by Keith. © In this ſacrament of the altar, eftir the wordis of con- 
« ſecratioun, thair is na ſubſtance of breid and wyne, but allanerly the ſubſtance of the 
* body and blud of our Saviour, under the forme of breid and wyne: And thairfor we 
« ſuld necks geve credit to our ſycht, to our ſmelling, to our taiſting, and twiching, bot 


« allanerly 


TI J: , 
in this council; and © after much reafoning,” was carried in the 
affirmative by a plurality of voices. But, adds the hiſtorian, 
e the biſhops, and ſuch as had any judgement, would not ſuffer a 
« concluſion to be enacted, ordaining the ſub-prior, at his return 
4 to St Andrew's, . [where this e RT. Opel: _ 


Cs tl e Fides ex audits e 
« auditus autem per verbum Dei ;” fol. 142. 

oO Chriſtin man and woman, beleif fermely, that in the ſacrament of the altare 
thou reſſavis four thingis, to thee maiſt precious and profitabil ; the body of Chriſt, 
his ſaule, his blud, and his Godhead. Sa it followis, that thou reſſavis na les in ane 
« lytil uſte hoſt] than the preiſt raſſavis in ane gret uſte : alſo it followis, that thou 
4 reſſavis bayth the body and blud of Chriſt in ane forme of breid, als weil as the preiſt 
Ii refſavis thame, and ilk ane of thame, in twa formes of breid and wyne ; and alſo 
« dout nocht bot that thou reſſavis the hail content of the ſacrament als weil as the 
« preiſt dois, and thairwith thou ſuld hald thee content, conforme to the auld and 
« lang uſe of the univerſal kirk of God, and decretis of ſyndry general counſals, quhilk 
& hes ordanit the ſame to be done, nocht without neceſſary cauſe ;” fol. 148, 

. Whairto will chou,. O Chriſtin man, be fa curious as to ſpeir gif the ſanctis in 
4 heaven kennis our prayars or na? Put away that vaine curioſitie, and beleif as the 
10 haly catholic kirk of God belciths, quhilk, as S. Paule ſais, is the houſe of God, the 


4 fundament and pillar of veritie ;” fol. 197. 
Such is the handſome manner in which the catechifa eviter the controvertad paints 


As to Dr Mackenzic's conjecture, approved by Keith, that ** this was called the #w0- 
« penny faith, becauſe Archbiſhop Hamilton allowed the pedlars to take two pennies 
« for their pains in hawking it abroad; the ſhort anſwer is, That the canon anxiouſly 
provides, that the tract ſhould not be publiſhed among the people at all; and indeed 
uſes as many precautions to prevent it from coming into the hands of the laity, as if it 
had been a book replete with the moſt peſtilent hereſy. The words of the canon are, 
« Caveant vero ipſi rectores, vicarii, et curati, ne ſua exemplaria ſecularibus quibuſ- 
« cunque indiſcrets communicent, oifi ex judicio, conſilio, et diſcretione ſui ordinarii 
« quibus ordinarils licebit nonnullis probis, gravibus, bonz fidei, ac diſcretis viris laicis, o- 
« juſdem catechiſmi exemplaria communicari, et iis potiſſimum, qui videbuntur potius 
« ſuæ inſtructionis caufi, quam cut ioſitatis cujuſcunque, eadem expetere.” The fame 
canon provides, That all the copies not required for the uſe of the clergy be kept in 
ſafe cuſtody, ſfirmi cuſtodià ], by the Archbiſhop himſelf. 

From all this it may de concluded, that the thing called in deriſion the two-penny 
Faith, muſt have been totally diſtinct from Archbiſbop Hamilton's catechiſm. 


to 


[nl 
© for ſettling the minds of the people, to ſhew that the Pater nofer 
ought to be nn ores — 4 a aft 

* invocated *,” . Jn 

A. D. 1552. A eee was held at Linkdbgole,s k 
anathematiſed herefy, and declared the decrees of the council of 
Trent to be divinely inſpired. © This council made many canons for 
« repreſſing of hereſy, for ſtrengthening the authority of the Catholle 
faith, and for a thorough reformation of the manners of the cler- 
« gy “ 80 fays Biſhop Leer. 

A. D. 1558. In July, a provincial council, held : at Edinburgh, 
permitted certain heretics” convict, to redeem their lives, by ma- 
king a public recantation, on the iſt of September, the feſtival of 
St Giles, tutelary ſaint of Edinburgh. Biſhop Leſley repreſents 
this as extraordinary lenity. It proved however ſuperfluous : for, at 
the act of faith, the populace tumultouſly roſe, broke to pieces the 
ſtatue of St Giles, diſſipated the Ns of the clergy, 9 
b 59 CAL | 

The provincial council re-aſſembled in November, cited Paul 


_ 

* Spottiſwood, p. 92. | 

+ Leſley, De reb. geſt. Scot: p. 516. Spottiſwood ſays, ee Some acts alſo were 
« made for reforming the corrupt lives of the clergy, but little or no execution follow- 
„ ed. But Biſhop Leſley,” adds Keith, ** ſpeaks in another ſtrain concerning the 
% matter,” This is a miſtake : Lefley ſpeaks of theoretical rules, not of the execution 
of thoſe rules. His words are, © Hzrelim juſtiſſimà anathematis not conſignat, omnia 
que quz patrum auctoritate in concilio Tridentino, ſub Pauli III. auſpiciis, ſancita 
„ erant, juſta, rata, ac tanquam Dei imperio fixa, plenis comitiis declarant; multaque alia 


1 decreta, quæ ad hæreſcos vires clidendas, Catholicz fidei auRoritatem Rm ac 
« cleri mores Perpurgandos plurimum faciebant, conſlantiſſimè ſciſcunt.” 


t Plurimis, qui hæreſeos notam ſubiverant, damnatis, * folum fœnam irregarunt, 
nt ad Cal. Sept, proximas, qui dies Divo gidio urbis patrogo ſacer erat, publice 
ia foro palinodiam pron.” Leſley, p. 53. Knox, p. 95.3 Keith, p. 68. 


1 Methven 


/ 


( 38} 

Methven to appear before them, upon a charge-of hereſy. On his 
failure, they baniſhed him, and denounced ſevere puniſhments a- 

gainſt all who ſhould harbour him in their houſes *, pf 
A. D. 1558-9. Whatever may Kiel bake rhe biieGweTn:the 
character of Archbiſhop Hamilton, he cannot be charged with re- 
miſſneſs in the aſſembling provincial councils. Another provin- 
cial council was held at Edinburgh on the 2d Me 1 558, and 
continued until April 1559. | 
There the Proteſtants [or Congregation} preſented what they call- 
ed the Preliminary articles of reformation. 

„ I. That public prayers be conceived, and the Ciba ntl 
« miniſtered, in the vulgar tongue. 

* IL. That in time coming, biſhops be let wich ethos 

of the barons of the ont, and pariſh- prieſts with the aſſent of 
the pariſhioners. 
III. That they who e for e bene ba d 
« ved from their benefices, and ſuch others placed in their room 
eas are able and willing to inſtru the people by conſtant preach- 
[ ing. 

„IV. That in time coming, immoral and ignorant perſons be 
t excluded from the adminiſtration of the dn e and the o- 
te ther eccleſiaſtical functions. ; 

To the firft article the council made anſwer, © That to conceive - 
public prayers, or adminiſter the ſacraments, in any language but 
Latin, was contrary to the traditions and practice of the Catholic 
church for many ages paſt ; and that the demand could not be 


„The fate of this Paul Methven was ſingular. Originally a baker at Dundee, he 
commenced reformer and preacher ; he became miniſter at Jedburgh, was convicted of 
adultery, depoſed, and excommunicated, He expreſſed deep ſorrow for his offence, 
and declared himſelf willing to undergo any puniſhment, © ſuppoſe it war the loſſe of 
1 ſome member of his body: Keith, p. 522, A moſt humiliating penance was injoig- 
ed him: He underwent great part of it, and then made his eſcape into. England. 


granted, 


"gl 


3 . ies en n and bee the 
church. 

To the ſecond, Thee cha elec obo Cine hw: muſt chcudin 
obſervince. Beſides, the nomination of biſhops was in the crown, 
and it would be preſumptuous to A Ns rear. er 
crown during the Queen's minority. 

As to the third and fourth. articles, The: council ed iel 
willing to execute the decree of the council of Trent, which pro- 
vides, That all churchmen ſhall, within fix months, diſcharge cheir 
duties in perſon, or be deprived of their beneſices. 

This council promulgated thirty-three canons. By the firf of 
thoſe canons, the Archbiſhops of St Andrew's and Glaſgow agreed, 
that their own lives and manners ſhould be tried by a committee 
of biſhops therein named ; and this. with the purpoſe of ſetting a 
good example to the clergy: A neceſſary meaſure; for as there 


ee to be two 3 the one n to an equali- 


® 7/ey, p. 346. In the anſwer to the hs meet mention is lava of HIER 
bation of the Pope, required in the election of biſhops; but no concluſion ſeems to be 
drawn from that circumſtance. It is probable that the clergy mentioned it out of de- 
cency, but that they drew no inference from it, becauſe it was a ne which they, 
of all men, moſt ſenſibly felt. 

The form of the mandate iſſued by the Archbiſhop of St Andrew's, for aſſembling 
this council, is preſerved in Wilkms, Concilia, vol. 4. p. 204. It i is directed to the Arch- 
biſhop, of Glaſgow ; and bears, * citari—— epiſcopos veſtros ſuffraganeos, ac abbates, 
« priores, commendatarios, decanos, præpoſitos, et alios viros. eccleſiaſticos, et circum- 
ſpectos veſtros ſubditos, et ex famoGoribus, conſultioribus, et prudentioribys, de capi- 
« tulis et clero veſtrarum eccleliz,. civitatis,. diceceſeos, et provinciæ Glaſguenſis, etiam 
« religiofis, cujuſvis tuerit ordinis, et, ut præmittitur,, qualitercunque exemptos, 
«- prout Paternitati veſtræ et Revercndiflime viſum fuerit expedire.” In conſequence 
of this mandate, addrefled, mutatis mutandit, to each biſhop, the biſhop iflued his 
mandate to the rural deans, and they communicated it to the clergy. It is to be ob- 
ſerved, that the mandate of the Archbiſhop leaves a latitude to the biſhop in each dio- 
ceſe, as to the perſons to be ſummoned; > that under ws form of a general ſum» 
mons, a ſelection might be made. 1 


dy, 


( 40 ] 


ty, the other to a fuperiority without ſuch a committee, they 


would have been anſwerable to the Pope alone. 9939 205 

Moſt of the canons of this council contain nothing more than a 
repetition of what had been formerly enacted F. Some of them, 
however, are new, and are well calculated to rembve the Sa. 


ces under which the laity groaned .. T% 
What followed is well known." The council ſpaced wo mee 
no More. 19 


Thus have I collected all the ee n pc con- 
cerning the provincial councils held in Scotland, during a period 
of more than four hundred years l. May modern councils 

5 70 . profit 


Nec Czfar ferre priorem 1 
1 Pompeiuſve parem potuit, 
"This was the caſe of the Archbiſhops of gt Andrew's and Glaſgow: 


+ With a view of preſerving uniformity in doctrine, the 16th canon lays down the 
great doctrines to be believed and taught, being eight in number. 1. Tradition; 2. In- 
vocation of ſaints; 3. The right uſe of images; 4. Purgatory; 5. Tranſubſtantia- 
tion; 6. Communion in one kind by the laity ; 7. Profit of the ſacrifice of the maſs ; 
8. Regular ordination for the miniſtering of the ſacraments, Had Keith ever ſcen the 
canons of this council, he would have acknowledged that they did not avoid entering 


upon the controverted points ; and if he had reaſon to praiſe their wiſdom and moderation 


in 155 1, he muſt have found another name for their conduct in 1559. 


+ Thus, the 21ſt canon diminiſhes the exactions of mortuaries ; and the 23d canon 
allows leaſes of tithes for ten years to be granted in favour of the poſſcſſors of the 
ſoil ; and" the 32d canon aboliſhes oblations at Eaſter. The 33d canon is curious ; it © 
3 lay baptiſm. After a preamble, 0 Quoniam Paulus Methwen, &c. novum, inuſi- 

« tatum, et nuſquam ab eccleſia catholica hactenus receptum, baptizandi modum in- 
« qduxcrunt,” it revives the famous form, © Si tu es baptizatus, ego non te baptizo,” 
&c. And here, perhaps, Keith would not have extolled their wiſdom and moderation, 


From the time e is ſuppoſed that every ordinance of the 
A is known, and every hiſtorical. fact, concerning the church, aſcertained ; and 
yet how few are there who ever peruſed the Book of the univerſal kirk, in which _ 
ordinances and hiſtorical facts, not to be found elſewhere, are recorded. 


N 1 


. 


[4] | 
profit by the good examples and by the errors of every remote T 
age. | \ 


I ſubjoin a ſpecimen of curious particulars: in it, all relating to one ſubject. 
March 1574. It is thought meit and concludit, that na clerk-playes, comedies or 
« tragedies, be maid of the canonical ſcriptures, new as auld, on Sabboth-day nor wark-day, 
« in time coming: The contraveners hereof, if they be miniſters, to be ſecludit fra the 
« function; and if they be utheris, to be puniſhed be the difcipline of the kirk. And 
*« ordaines an article to be given into fick as ſitts upon the policie, that for uther playes, 
© comedies, tragedies, and utheris profaine playes, as are not maid upon authentic 
« pairtes of the fcriptures, may be conſidered before they be proponit publicklie ; and that 
« they be not played upon the Sabboth dayes ;” p. 145. | 

1576. © The aſſembly refuſes to give liberty to the Bailie of Dunfermline, to play 
« upon the Sonday afternoon a certain play, whilk is not made upon the canonical parts of 
« ſcripture, in reſpect of the act paſt in the contrair ;” p. 161. 
| 1577. Propoſal to the Regent, That his Grace would diſcharge the plays of Robin-- 
« huid, King of May, and ſick utheris, an the Sabboth day ;” p. 168. — 

1579. Quzr. from the ſynodallis. * Oghat ought to be done to fik perſones, 
* that ter admonition, will paſs to May-playes ; and ſpecially elders and deacones, and 
1 utheris quha beares offices within the kirk? Anſ. They aucht not to be admittit to 
the ſacraments without ſatisfaction; in ſpecial, elders and deacons.” We are too apt to 
figure to ourſelves the reformers of that age as perſons of impolitic and inflexible auſte 
. | 


F IN I S. 


Addition to Note * p. 2. 


u s ſcarcely neceflary to inform the learned reader, that, in the Latin of the lower a+ 
ges, credulitas always fignifies opinion or belief, never credulity in the modern ſenſe of the 
word. See Du Cange, Gloſ. voc. Credulitas. 
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INTRODUCTION. 


T is a certain and undiſputed propoſition, that the treatiſe call- 
ed Regiam Majgflatem, and the treatiſe which paſſes under the 
name of Ranulphus de Glanvilla, are not both original works; 
indeed every reader muſt at once perceive, that the one has been 
drawn up 1n imitation of the other, 

Which is the original, and which the imitation, has afforded ſub- 
jet for much inquiry. Of late the- controverſy has been revived, 
and many arguments have been produced for invalidating the autho- 
rity of Regiam n and for proving it to be an imitation of 
Glanville's work. 

I do not incline to enter into the merits of this e contro- 
verſy ; my preſent purpoſe is, to examine ſome of the arguments 
which are urged for the High Antiquity of Reægiam Majeftatem. If, 
upon examination, they appear concluſive, the authority of that 

| 942 work 


141 
work will be confirmed ; if they appear inconcluſive, the learned pa- 
trons of Regiam Majeftatem will, no doubt, ſupport their hypotheſis 
by other and more nnexceptionlihtGroamonts, 

In the controverſy concerning the age, authenticity, and authori- 
ey of Miam Majeſiatem, alf\partigs[havelappeRI6d to ene s. ditiotßiI 
of that work. Many MSS. of Regiam Majeflatem ſtill exiſt, but 
they have never been critically 84 this labour, in itſelf irk- 

ſome, was ſuppoſed to be unneceſſary—— All parties concurred 
in relying on Skeng ann cangid aud accurate pubſiſher, u _,_ 
oline wiflägiy Areale f Ul lbb IP odarg ar 
truth obliges me to obſerve, that, o all. appea pearince, Skene was a 
careleſs, if not an unfaithful d | ? # "cd | 
From what MSS. it was that Skene publiſhed his edition of Regiam 
Majeftatem no one can with certainty determine. Of the tenor and 
contents of thoſe MSS. we can only judge by the MSS. which are 
un extant ;/and if we judge by this rule, we muſt cotichide that 
| Skene was a careleſs, if not an unfaithful publiſner. 
Antiquaries agree, hat the oldeſt KISS. of Regiom Aeg en, Nec. 


now known, is that which the firſt Earl of Cromerty beſtowed on the 
Advocates library at Edinburgh. The Noble donor, in a note pre- 
fixed to it, ſays, that © it belonged to the priory of Beaulieu long 
before the Reformation.” It may have been found at Beaulieu, bur 
it undoubtedly belonged, to the monaſtery of, the Carthuſiang near 
Perth: for on the, firſt page there is written, Liber domüs vallis 

. Skene himſelf, in his dedication of Regian Majefatem gives a ftrange account of thoſe / 
Ms. Cum in priſcas et antiquas leges paulò diligentius ipquirerem; incidi in Auge ſta - 
** butum, quod ne Herculis quidem labore purgari aut evacuari-poteſt. Libri enim com- 
«« plures mihi objiciuntur, antiquæ quidem fidci, ſed tinearum et blattarum epulæ. In 
3 his multa, quæ antiquitatem nobis ignotam, et judiciorum formulas olim uſitatas, nunc 
« ab uſu remotas, ſapiunt; verba peregrina, prifca, obſoleta, et antiquata, quiz facilius ad- . 
« mirari quam interpretari licet. In his quoque libris, ſcriptorum imperiti# et ne- 
« pligentia, multa corrupta, divulſa, multa ſparſim et confusè digeſta, qua ſenſum cor- 
„ rumpunt, aut nullum reddunt.“ In the cleanſing of this Augean ſtable there is pro- 
bably no ſmall portion of the figure hyperbole, which might furniſh an additional chapter 
40 Menckenius's treatiſe De charletaneria eruditsrum, 22 ö 


Virtutis 


n 


Virtutis ordinis Gartfitaſs in Scotia The only monaſtery of 
Carthuſians was that in the neighhourhood of Perth, founded by 
James L in the year 1429. I ſuſpect that Lord Cromerty has con 
founded wallis Caulium with vailis Virtutis, and hence attributed to 
Neue ee, ee belonged to the Carthuſians. 

Sir James Dalrymple is of opinion, wt this:M8, ns werten in 
Gb of Robert I.; 1f, Becauſe there are no laws tranſctibed into 
it later than thoſe of the 13th mann Becaufe che ri- 
ting appears to be of that age. muthihhn 1-2? 1 1 21 19221 
The i, argument is obviouſſy inconcluſive; for cler the bock is 
incomplete and has blank leaves in many places. For example; the 
laws of Alexander II. are imperfect, and break off in che middle of 
a period, in this manner; ©*'Statuit Dominus Rex Alexander, eo- 
dem die et anno, Quod ſi quis calumniaverit aliquem de furto, vel 
roboria, et defendens voluerit ſe ponere ſuper proportationem vici- 
neti—— Here the page ends, and then four blank pages follow. 
Of Leges Burgorum there are in this MS. one hundred and fixteen 
chapters, and no more: after them eight blank pages follow o. 
As to the ſecond argument, from the apparent age of the writing, 
I am unwilling to ſet my ſentiments imoppoſition to thoſe of ſo able 
an antiquarian as Sir James Dalrymple ; yet I confeſs that I cannot 
perceive the ſimilarity between the writing of the MS. and any 
writing that I have ſeen of the age of Robert I. The MS. is patent 
to public inſpecuod, on "yy OO Rm 
ing its age. 

There are ſome paſſages in che MS. ieſelf which FR 1b 
my doubts, none to remove them. Thus the Zeges Burgorum are 
ſaid to have been factæ et aſſirmatæ per Dominum David bonæ 
« memoriz, olim Regem Scotiæ, primum hujus nommis.” This may 
ſem: to imply, that the writer knew of a ſecond king of that name; 

eng Nip e ee . e 
Robert I. 


1 


„There are 143 chars of Lag Purgran in Sexes fon. 95 
| 1 . a 


* 1 | 
lt may be ſaid, that if the writer lived in the reiga-of Robert I. 
he might preſume that David Bruce would furvive his father, and 
therefore that there would be a David II. King of Scotland, n 
he might term the ancient David, primum hujut naminis. 

But even this courtly ſuppoſition will not e e cutie 
for it muſt be obſerved, that in the MS. repeated mention is made of 
Robertus Primus. Thus, c. 29. De officio ſergeandi, it is ſaid, © Statuit 
<. Robertus Primus; and in the title, © Proceſſus ſuper deforciatione 
2 recenti.“ it is ſaid, In fubſidium pauperum ſtatuit Robertus Pri- 

„ mus.” Had the writer lived in the days of Robert I. he never 
could avigrifemed that the line of Bruce was, ane to 
make way for Robert Stewart. | 
But whether this MS. be of the age of Robert I. A. 

EN v W hg U. ed W en 
nity of examining. 

Lord Auchinleck has MS. of Regions Mejghatem; he conjectures 
it to have been written about 1460, CIP. 4 in ancient 
writings is indiſputable. 1 

Mr Andrew-Qroſbibadvocatehas: aMS. of Regiaw Majefatem, which 
belonged formerly to the family of Balmerino. It cannot have been 
written long before 1488. Among other miſcellaneous matters, it 
contains the form of different crown- grants, &c. All of them are 
blank in the names, except one to David Earl of Crawfurd. The 
perſon meant is David 4th Earl of Crawfurd, the aft of the many 
favourites of James III. Unleſs the forms of the grants were tran- 
ſcribed from ſome more ancient collection, it may be conjectured 
that the MS. was wrote about 1488, when David Earl of Crawfurd 
was at the height of his power. A few months after, on the acceſ- 
ſion of James IV. he forfeited, and became no more than any other 
A or Bin a flyle-book —— From the nes ee this 
MS. to be of the age of James Ww. 5: 

Beſides Lord Cromerty's MS. there are evan tha dela li- 
brary. For the information of the curious I place their dates here. 

1. Date at the end of LL. Burgorum, 17. Dec. 1439. | 

2. Script. per Jacobum Monynet, 29. Junii 1488. 


3. Script. 
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3. Script. per Johannem Bannatyne, 12. Maii 15200. 
4. Script. per Magiſtrum G. Cuik, 28. Julii 1728. Tits LIL 
Biſhop Nicolſon mentions a copy of Regiam Majeftatem in the Yel- 
verton library, {belonging to the Earl of Suſſex, at Eaſton Maudit in 
Northamptonſhire], Scotts/þ D. P- 99. ; but it "_ 
more modern, bearing date, per A. M. 5. Juni. 29% y 
pr ²³ in rr Ir ae="1 
giam Majeftatem, I proceed to ſhow my een 
care and fidelity of Skene in his edition of that woxk. 
He thus publiſhes that celebrated paſſage, Regiam Mojefatem, * a. 
c. 33. „Cum quis autem moritur habens filium poſtnatum, et ex 
4 primogenito filio, jam mortuo, nepotem, magna juris ſolet eſſe 
dubitatio, uter eorum præferendus ſit in illa ſucceſſione, ſcilicet 
utrum filius vel nepos, ——Dicunt guidam, filium poſtnatum rectio- 
rem eſſe hæredem, quam nepotem talem ; ea ſcilicet ratione, quia 
filius primogenitus, cum mortem patris non expecta vit, nec etiam 
r expectavit quod ejus eſſet hæres; et ideo, cum filius poſtnatus ſu- 
« pervixerit tam patrem quam hæredem, rectè, ut dicunt, patri 
* ſuccedit, Alas vero viſum eſt contrarium; videlier, ann 
tem de jure patruo eſſe præferendum. 
Dran this marginal nor, 
ut Glan. I. 7. c. 3. | 
When this paſſage, as publiſhed. by Skene, is compared with the 
| MSS. a moſt extraordinary variation will be diſcovered. 
Lord Cromerty's MS. has theſe words, Aliis vero viſum eſt con · 
* trarium.”—— There follows, © ut Ricardo de Lucy , et R. de Glan- 
villa, mlen nepnbenn de june; pünnd elſe praferendnc.”. | 
The MS. 1488, part 2. c. 31. bears, Dieunt an. viz. Rai- 
* nulphus de Glanvilla,” &c, or / 
In like manner the MS. 1528, part 2. din bears , * Dicunt qui 
dam, viz. Rainulphus de Glainvilla.” - 


R. de Luci, Chief Juſtice of England from 1162 to 1179; Dugdale. Ghrenica 
feries, p. 2. 3. ſubjoined to Origines Furidiciales. He was the predeceſſor of Glanville, * 


The 
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The MSS. 1439 and 1520, mention in the margin, Rainulphus 
de Glanvilla.“ This f is in che ſame fen e- * 
ting. „ en FOR er Hatice 8 

Lord Auchinleck's S. 1. 2. c. 39. bens 8 Dicune quidam, 
% Raynulphus, quod filius poſtnatus rectior eſt hæres, &c. 

Mr Croſbie's MS. I. 2. c. 32. bears, Dicunt Teide . 1 Ra- 

* nulphus de Glen willa )) ² W 

I have had no opportunity of conſulting the Yelverton MS.; wi is 
| however ſo recent, that no ' inference could be drawn from it, either 
one way or other. I nnen, 

Thus all the ſeven MSS. of Regitm Maicfatem that are Steſerved i in 
Scotland, uniformly bear reference to Glanville, r the cdett 
MS. alone does truly expreſs his opinion: ' a | 
It is ſtrange if the fatal name of Ranulphus de Glanvilla“ did not 
appear in any one of the MSS. from which Skene formed his edi- 
tion; if it did, it is no leſs ſtrange that Skene ſuppreſſed it ——His 
marginal note ſeems to ſhew that he knew too well what might be 

implied by aliis. I greſume that N. de Glanvilla was not one of 
the various readings when. in his preface he cenfden as Aya ac 
&* memorid indigna. ee ee e 

If che words R. de Clanille? be not an interpolation, the con- 
troverſy, Whether Regiam Majeftatem, or the work of Glanville, is the 
original, will be brought to a ſhort iſſue ? for a treatiſe Spe in 
the reign of David I. could not make any reference to Glanville's 
- A ſolution of this difficulty will, no doubt, be attempted by an 
averment, that the paſſage is an interpolation of ſome i impertinent 
tranſcriber more verſed in Regiam Poteflatem than in chronology. 

It muſt, however, be acknowledged, that this interpolation is not 
only ancient, but alſo exceedingly important; and that Skene, if he 


knew of the interpolation, would have acted more judiciouſly, in 


- * ® I obſerve, in paſſing, that Mr Croſbie's 'MS, I. 2. Cc. 54. refers to * liber de aſlifis | 
Regis David ; rubr. 33.” There is a like reference in ſome other of the MSS, 


publiſh 
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— makin Setadle en dn in fuppreſling it altoge- 
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yay mane clave, in pag. that ame have recourſe to 
the convenient hypotheſis of interpolations, ought to declare, once 
for all, what part of Regiam Majeftatem they hold to be genuine, what 
corrupted. Until they do this, they have a manifeſt advantage in 
the controverſy, Whenever any paſſage is produced which may 
ſeem inconſiſtent with the high antiquity of Rægiam Majęſtatem, they 
have this nendly ſolution e in their n 1 The text is. inter- 
46 polat b 

Further, they who ſolve difficulties dy the hypotheſis 06 interpo- 
lations, would do well to confider, that i they take, they muſt grve ;” 
and then their antagoniſts will urge, why may not the ſingle word 
David ih Regiam Majeftatem, I. 1. C. 1. pr. be an interpolation: alſo, 
and-pnt in place of Alexander, by ſome. clerical tranfcriber, zealous 
for the fame of a ſaint, the ſon of a ſaint? If this were admitted, 
weak would the foundation be on which this mighty ſtructure is 
raiſed, that Regiam Majeſtatem is an authentic body of laws, com- 
piled by the command of David, nnn 
4 Scots.“ 4 

I $6; Ibe eine e Cronttby's dS: and 
Skene's edition. Concerning the law of deathbed the MS: has the 
following words, part 2. c. 18.“ Licet autem generaliter cuilibet 
* liceat de terra ſua, cum voluerit, pro voluntate ſua, donare, in ex- 
* tremis agenti hoc nulli hactenus eſt permiſſum, ut ex. de teſt. rela- 
* tum. Gloſ.;” that is, according to the gloſs. on the Decretals of 
Gregory IX. I. 3. tit. 26. c. 12.“ 

Skene omits the words, © ut ex. de teſt. reiatum. Glof.; but in a 
note he expreſsly refers to nder text of the Decretals of Gre- 
gory IX. 

nn the MS. has the following words, part 2. c. 56. Cum 

* quis enim per legem terræ fuerit utlagatus, et poſtea | beneficio 
öprincipis pact reſtitutus, non poterit ea ratione hæreditatem, fi 
* quam habuit, ille, vel hæredes ſui, verſus dominum ſuum, niſi ex 
ipſius miſericordia et beneficio, recipere; ut ext. de reſcriptis ; Ii 
« bro ſexta Decretalium, cap. Quamvis;” [that is, according to the 

| as Decretals · 
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Decretals of Boniface vil. 11. tit. 3. c. 8.]; « foriefaclum enitn er 
* utlagium ſolet Dominus Rex damnatis remittere: nec tamen con- 
venit alia jura infringere.” b 
| Here too Skene omits the reference to the Canon law, and here 
too he inſerts it in his notes. 
Jo give one example more; in part 3. c. 7. De accontnoders in fin. 
the MS. has the following words: Item, Quzro utrum poſſet rem 
«< ſuam, ita alii accommodatam, infra tempus vel locum, revocare ? 
* Reſpondetur, Quod non; ut ext. De accommodat. caprte unico, et 
Dig. eod. tit. I. in accommodat. \ Sicut. 1% ops cum ejus uſus 
interim indigeatur.” 
| This paſſage is thus publiſhed by tene, I. 3. c. 9. 57. « Reſpon- 
detur, Quod non; quia commodatum non revocatur, me poſt 
* a/um expletum cujus gratid res fuerat commodata.” He 0 dn cites 
the references, but inſerts them in a note, viz. Decr. Greg. IX. 1. 3. 
tit. 1. c. un. et I. 17. F 3. Dig. commodati. It is remarkable 
0 the words, nifi- poſt uſum expletum cujus gratia res fuerat 

* commodata,” which Skene has taken into the any — preciſe 
words uſed in the Decretals of Gregory IX. * g 

The coincidence between the texts quoted in the MS. and thoſe re- 
ferred to by Skene, is ſo ſtriking, that one is led to conclude, that 
Skene had before his eyes a MS. in which thoſe very texts appeared. 

It may be aſked, Why then did he ſuppreſs them? I anſwer, be- 
cauſe they made againſt his hypotheſis of the high antiquity of 
Regiam Majeftatem. A treatiſe which quoted the Decretals of Gre- 
gory IX. and of Boniface VIII. could not have been compoſed by 
order of David I.: for the Decretals of Gregory IX. were not publiſh- 
ed till 1230, Doujat. Prænot. Canon. 1. 4. c. 17. Fr. and the De- 
cretals of Boniface VIII. were not publiſhed till 1298, /ext. Deer. 4 A 
in fin. 

It was judged proper to . theſe obſervations on Skene's edi- 
tion of Regiam Majeftatem, that it may not on wir ee ie, 
pealed to as correct, and unexceptionably authentic. 

Thus much having been premiſed, I proceed to examine ſoune of 
the arguments which are commonly een for the high W 


of Regiam Mazeftatem. 
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e Bo as 
DAVID I. a  Lawgwer. 


vin I. was a lawgiver; and hence à preſumption ariſes, 
that Regiam Majeftatem, which paſſes * was 
4p — by his authority. 

This argument has been uſed by ſome of our writers, and I have 
often heard it repeated in converſation; but when the evidence that 
David I. was a lawgiver is fully ſtated, the evidence that Rægiam 
Majeftatem was compiled by his authority, may perhaps be impaired, 
inſtead of being ſtrengthened. 

My pur poſe is, to brine the whole of ride EE KG 
der's view: None of the partiſans of the high antiquity of Rægiam 
 Majtjlatem have done ſo much for their own favourite argument, I 
intend, fiat, to ſhow the general proofs that David I. was a lawgi- 
ver; ſecondly, to point out ſome particular ſtatutes which appear to 
have been enacted in his reign 3 and, **. from thoſe facts to 
draw ſome inferences. | 

 Firfl, As to © the eee that David I. was Mon” 
this appears, 1. from that famous ordinance of Edward I. mention- 
ed by Prynne, Pope's uſurpations, p. 1055. © Que le Lieutenant le 
Roy, de Theur qu'il ſerra venuz en la terre d'Eſcoſe, face aſſem- 
* bler les bones gentz de la terre, en aucun certein lieu lequel il 
verra que a'ce ſoit convenable; et que illoeques, en la preſence de 
* lui, et des gentz qu'il y ſerront aſſemblez, ſoient rehercez les 
leis que le Roi David ff, et auſint les amendementz et les ad- 
“ ditions que nut eſte puis faitz par les Rois,” Abercrombie, vol. 1. 
p. 398. quotes this paſſage as irrefragable evidence, not only that 
laws were enacted by David I. but that Regiam Majzftatem was com- 
poſed by his authority. 2. Edward I. delivered to Baliol many 
e which had been taken out of the Scottiſh archives, 

| and 
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and particularly * unus rotulus de ſtatutis Regis Malcolmi et Regis 
a: David ;" Anderſon's er ante I47. *.. 3. That 
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Here I muſt for CVS ee cauſe of a tyrant. Edward I. of 
England is accuſed of having, deſtroyed all our ancient writing. I may perhaps be con- 
fidered as a public enemy for aſking two queſtions which no antiquary ever aſked. 
What benefit could Edward derive from deſtroying a few inſignificant parchments? and, 
Where is the evidence of this univerſal deſtruction? With his arms he over-run our 
country: he did more ; he oppoſed faction to faQtion, made a'colliſion of the ariſtocracy, 
. and well nigh ſubdued the genius of the Scots. A conqueror like Edward L had no 
— or mouaſtic chronicles, if poſſible, till more harm- 
3 
It is ſaid, ** That bad our chronicles and our public nn been preſerved; we ſhould 
have had more evidence of our independency ; but that Edward ſought to render Scot- 
land a fee of his own kingdom, and therefore induſtriouſly deſtroyed every writing un- 
_ « favourable to his-ſyſtem ;” as if, at that period, Edward had any meaſures to obſerve, or 
ſought for any arguments, but thoſe of the moſt convenient opportunity, and the longeſt 
ſword! Our antiquaries ſeem to forget, that the proofs of the independency of Scot- 
land which they have heaped together, were "chiefly gathered from the records of the 
cathedral of Durham, where they were certainly in the power of Edward. 
Again, if Edward I. deſtroyed all our chronicles, how came the chronitle of Metros 
to eſcape? or from what materials did Fordun compoſe his hiſtory? How did ſo many 
chartularies eſcape this general conflagration ? Beſides, what had a charter of the Co- 
mitatus of Athole, or Lennox, or Sutherland, to do with the feudatory- "Cepeiadenty or 
ſovereign independency of Scotland 2 
During the miſrule which war occaſions, there will always be à deſtruction of books; 
. wricings, and title-deeds. We have ſceo this happen in our own age; and get no perſon 
of candour imputes it to the leaders of armics, whether more or leſs, diſciplined. That 
in the courſe of Edward's war, writings concerning Scotland were deſtroyed, I do not 
diſpute : there is evidence of the fact; and the ſame evidence ſhews that the deſtruc- 
tion was not univerſal. What I allude to is a charter in the chartulary of Scone, p. 26. 
where Robert I. anno regn- 18. thus ſpeaks : Quia veraciter intelleximus, quod An- 
glici hoſtiliter /gilla quarundam cartarum dilectorum noſtrorum virorum - religioſorum 
abbatis et conveniũs de Scona neguiter auulſerunt, et quaſdam tataliter fecum abſtulerunt,” 
c. The monks themſelves, when they ſought a renewal of all former grants, did not 
venture to tell Robert Bruce, that Edward I. had carried off their writings ; they only 
ſaid, that the Engliſh had taken ſome of them away, and had torr the feals from others. 

| Beſides, if Edward I. had deſtroyed; bow could he reſtore thofe public writings; for 
the loſs of which we-pathetically: mourn, after an interval of near 500 years? That 
Edward did reſtore them to his creature Baliol, is certain ; and were there any hope of 
finding readers, 1 would publiſh a ge wh ho with þ explanatory notes. 


David 
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David I. was a lawgiver, will further appear from the panegyric on 
that prince, drawn up by his cotempotary- Baldred, and inſerted in 
Fordun, 1. 5. c. 48. [vol. 1. p. 301. laſt edition]. This panegyric 
is one of the moſt curious pieces in that interpolated work called 
Fordun's hiftory s. It is exceedingly minute; it records various cir- 
cumſtances of the private as well as public life of David I.; every 
thing concerning him is therein ſet: forth.“ veluti votivã picta 
* tabella.“ Although it does not contain the moſt faint or diſtant 
alluſion to his great body of nnn mmer 
rum. 11 7h ' 

Secondly, As to * the partienlar ſtatutes enacted in | the'reign of 
cc David I.“ 7 94 > 

1. In the MS. of Regiam Maiefatem preſented to the Advocates | 
library by the firſt Earl of Cromerty, there is a collection of laws 
under the name of David I. I have an ancient tranſcript of the 
ſame laws; and L doubt not but there are many other copies ſtill 
exiſtinng. 

Lord ee colleon contains forty-three 2 moſt of. 
them are to be found in the different collections which paſs under 
the name of the od laws of Scotland. The MS. in my poſſeſſion is not 
ſo ample. In it, chapters 1f, 8th, and 22d, are wanting. I ſubjoin 
a catalogue of the chapters in Lord Cromerty's MS. and of the cor- 
reſponding paſſages, as they are to be found, n with many 
nd . u in Skene's edition. 


The principal interpolations conſiſt of moral reflections, tranſcribed from various 
authors, and in particular from the Fathers: it is a pity that all this common-place ex- 
traneous matter ſhould have been publiſhed in the late ſplendid edition of Fordun; 
it ſerves only to increaſe the fize of the book, without adding to its uſefulneſs. 
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. +; Cap. | 
1. Reg. Maj. I. 4. c. 16. £8; 033. 8 5 
2. Reg. Maj. I. 4. c. 18. I 24. Stat. Alex. II. c. 15. 
3. Quon. Attach. c. 61. 25. Quon. Attach. c. 79. 
4. Stat. Wilhelm. c. 14. $1. | 26. Stat. Alex. II. c. 135 
5. Quon Attach. c. 63. 27. Stat. Wilhelm. c. 2. 
6. Reg. Maj. 1. 4. c. 10. l 28. Stat. Wilhelm. c. 7. 
7. Quon. Attach, c. 64. 65, _ | 29. Stat. Wilhelm. c. 25. 
8. Reg. Maj. 1.4. c. 9. 30. Stat. Wilhelm. c. 15. 
9. 2 Stat. Rob. I. c. 10. 31. Reg. Maj 1. 4. c. 11. 
10. Quon. Attach. c. 66. 332. Stat. Wilkelmm. % hs 
11. Quon. Attach. c. 67. 33. Reg. Maj. 1. 4. c. 15. 
12. Quon. Attach. c. 68. ,} 34- Reg. Maj. I. 4. c. 12. 
13. Quon. Attach. c. by. I 35. Reg. Maj.1.1.c.16.$ 1. 
14. od. Stat, Alex. II. c. 4. 
15. Quon. Ktrach, c. 10. | 37. Stat. Alex. II. c. 7. 
| 16, Quon. Attach. c. 71. l 38. Stat. Alex. I. c. 5. 
17. Reg. Maj. I. 4. c. 17. 239. Stat. Alex. II. c. 8. 


18. Quon. Attach. c. 72. 73. 24. 40. Stat. David II. c. 28. 
19. Stat. Alex. II. c. 19. 41. Stat. David II. c. 16. 
20. Quon. Attach. c. 75. 42. Stat. David II. c. 17. 
21. Quon. Attach. c. 7 6. 43. _— as ay ada 
22, — Attach. c. 7. 4 A 5 


It is remarkable, that mz laws thee cer ph pull 
ges from Regiam Majeftatem, viz. I. 1. c. 16. $1. and l. 4. c. 9. 1 
12. 15. 16. 17. 18.; and cha on ne of all hoſe rn fai 
be found in Glanville. 


— 


Let 


I do not remember this a chapter in an part of sl edlion ofthe ol laws 
and therefore I ſubjoia it here: | 


me pr ex . 


« Sl quis appellat aliquem de latrocinio, vel roboria, vel aliquo maleficio, nade ds- 
« ellum poſſit oriri, dicens in ſua appellatione, quod reus ei pudorem fecit ad valenciam 
« xx marcarum, cum damno quod recepit; reus, cum venerit ad duellum, vadia non 
« ponat pro pretio pudoris appellantis, ſed tantummodo vadia ponat ſecundum aſſiſam 
“regni, ad valenciam damni quod dieit appellans ſe recepiſle. Et ſciendum eſt, quod 
in appellatione roboriz, vel incendii, non debet reus vadia ponere, niſi tantummodo 
« quantum quis dicat ſc damnificatum fuiſſe. Item, in appellatione latrocinii, damnum 


« appellantis 


= F K * * N n * 3 oo. 
vo + —_ Sa : P * 


r 

Let me not be underſtood to affirm, that all thoſe forty-three fla- 
tutes were indeed enacted by David L ; there are preſumptions, and 
even hiſtorical evidence, that ſome of them were not: nevertheleſs 
they appear in the moſt ancient MS. under his name; and had 
Skene publiſhed them in that form, they would have been, at this 
day, the auld laws,” as much as any in his collection. Were my 
readers to be aſked, What are © the auld laws of Scotland? moſt of 
them would anſwer, Thoſe certainly which Skene publiſhed ; for, 
as Anderſon ſays, p. 135. 136. he was a perſon of great learning, 
«* was well verſed in antiquity, and was by his merit, | the beft title to 
« 2 public office &, advanced to be Clerk-Regiſter, whereby he had the 
* uſe and cuſtody of the records. Were my readers to be aſk- 
ed, Why did not Skene publiſh thoſe laws of David I. >. moſt 
of them would anſwer, Becauſe he knew nothing of them, or 
becauſe he thought them not genuine. The former ſuppoſition is 
not probable ; the latter is not fatisfatory ; for Skene publiſhed the 
Secunda flatuta Robert: J. not knowing, or not believing them to be 
genuine. His words are, Hzc ſtatuta in veteribus libris reperiun- 
* tur, locis quidem alieniſſimis, et incerto auctore: verum, quia ex 
* Hlis nonnulla aſcribuntur Roberto Primo, e e e 
* nyma, huc tranſtuh,” Not. ad. c. 1. | 

2. That certain laws were promulgated during the reign of Da- 
vid I. will alſo appear from a precept by William the Lion, preſer- 
ved in the chartulary of Moray. In it a ſtatute is ingroſſed under 
this title, © Aſſiſa Regis David avi mei.“ For the uſe of thoſe who 
are curious in genuine antiquities, and who prefer a fact to an hy- 
9 this ſtatute is inſerted in a note T. 


3. By 


« appetiantis debet triplicari, ita quod corpus defendentis ſtabit pro tertia parte z et pe- 
eunia defendentis debet duplicari, quam pecuniam appellans debet ſecum deferre ; ſi 
* reus fuerit occiſus, corpus ejus remaneat in platea, pro tertia parte pecuniæ.“ 
* Quis novus hic noſtris accedit ſedibus hoſpes ! 
1 * Preceptum Willelmi Regis de decimis ſelvendis. Si quis decimas vel recitu- 
% dines eccleſiaſticas detinere preſumpſerit, præcipio, ut compellentur decimam vel 
« reQtitudi 


0 


3. By act 74. parl. 10. James III. 1495, it is provided, That 
il heck of the cruives be three inch wide at the auld flatute re- 
« guiret naide be King David“ And by act 15. parl. 2. James IV. 
1489, it is provided, That the Setterdaies- ſlop be obſerved and 
Kkeeped, as the act and ſtatute maide be Ring David requires. 
It would be loſt labour to ſeek for this ſtatute in be grrat body of 
laws ſuppoſed to have been compiled by the authority of David I.; 
nevertheleſs, if the judgement-of the legiſlature is to be reſpectedt, 
there did exiſt, in 1477 and 1489, a ſtatute concerning the form of 
cruives and the Saturday's flop in ſalmon-fiſhings; which ſtatute 
was; at that time, ſuppoſed to. have been enacted by King David. 
Any one who attends to the progreſs of the law as to ſalmon-fiſh- 
ings, will perceive, that this auld flatute muſt have been more ancient 
khan the reign of David II. Some have ſuppoſed, that the regula- 
tions alluded to in the ſtatutes of James III. and James IV. are not 
exiſting. For this ſuppoſition there ſeems no other reaſon, except 


« rectitudinem illam, fimul cum forisfacto, reddere; ſecundum quod a fuerit Re- 
*« pis David avi mei, et ſicut mos fuit in ejus tempore, et adhuc eſt conſuetudo i in epiſ- 
copatu Sancti Andrez; ſcilicet, $i villanus fuerit qui decimam ſuam, five rettitudi- 
« nem aliam ecclefiafticam, dare noluerit, thaynus ſub quo rufticus ls fit; vel dominus 
. us, fi dominum habuerit, diſtringet illum, decimam illam, ſive aliam rectitudinem eccle- 
= fraſticam, eccleſie reddere, et ſuum ab eo foriefaftum accipiat ; ſeil. unam vaccam, et 
* unam ovem : fi vero thaynus ſub quo ruſticus ille fuerit, vel dominus cus, | dominum 
, habeat, illum ad hoc non diflrinxerit, vel ſi propriam decimam, vel aliam rectitudinem 
e occleſie detinuerit, vicecomes in cujus: baliva hoc fuerit, compellat detentorem, decimam; 
a vel aliam rectitudinem ſuam, eccleſie perſolvere, Et contemptorem aflyſz Regis David 
« et mei mandati, five thaynus five dominus ruſtici fuerit, mihi forisfactum ſuum red- 
« dere, ſcil. viii, vaccas : ſi autem vicecomes hujus mandati negligens executor fuerit, 
vel propriam decimam, vel rectitudinem ecclefiaſticam, detinere præſumpſerit, juſti- 
« tia mea detentorem, quicunque fuerit, ecclefiz decimam ſuam, vel aliam rectitudi- 
nem ecclefiaſticam, reddere ; et tranſgreſſorem aſſiſæ Regis David et præcepti mei, 
«« quicunque fuerit, five vicecomes, five thaynus, five dominus ruſtici, mihi forisfa- 
« &um reddere, ſcilicet octo vaccas.” To this precept Matthew Biſhop of Aberdeen, 
and John Biſhop of Caithneſs, are witneſſes, Matthew was Biſhop of Aberdeen from 
1172 till about 1200; John was Biſhop of Caithneſs from 1185 till about 1213, and 
conſequently this precept muſt have been iſſued between 1185 and 1200. 


ing 
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ing this, chat the regulations are not to be found in Regiam Majeftd- 
tem. They do, however, exiſt under the title of Statuta Alexandri I. 
c. 16. in Skene's edition ; and they did exiſt in MS. before the reign 
of James IV. or James III. What Skene has publiſhed as Statuta 
Alexandri Il. c. 16. appears in Lord Cromerty's MS. under the title 
of Aſiſe et fatuta Regis David Primi, tit. A Ha de aquis, c. 26. | 
| Here then is an additional proof, that David I. was a lawgiver, 
and that a particular ſtatute was, 1 n to have 
been enacted by hi. 

4. By the 68th ſtatute James L. ns it is anden dend — 
« 6d; that the elne ſall conteine threttie - ſeven inche, as is conteined 
* in the ſtatute of King David the Furſt, made thereupon.“ Agree- 
sbly to this, there is mention made in a grant of Malcolm IV. of 

« viginti celdrarum frumenti et farinæ de illa menſura quz fuit 
tempore Regis David avi mei; Ch. Kelſo, fol. 144. This ſtatute de 
menſuris is not to be found in Regiam Majeftatem, Skene has publiſh- 
ed © Aſſiſa Regis David de ponderibus et menſuris; but it is er- 
e 2 For example, it is there ſaid, Uncia debet ponderare tri- 

fginta denarios de Sterlingis electis.“ A "mu and more correct 
copy may be found in AMS. l 
Io all chis let me add, g. that there 3 ſtatutes * 
giam Majeftatem which begin thus, © Statuit Rex David,“ and which 
are not to be found in Glanville : of this number are I. f. c. 8. 5 32. 
et c. 18. 5 1. I do not ſee why even the partiſans of Regiam Poteftatem 

ſhould diſpute the authenticity of thoſe ſtatutes. I do not aſſert it 
poſitively, hut it appears to me, that the ſubſtance of no paſſage be- 
ginning in Regiam Majeftatem, with the Mats * Statuat Rex David,” 
is to be found in Glanville, _ 

Having thus pointed out the St bh that David I. WAS 2 
lawgiver, and alſo the particular ſtatutes which appear to have 
been enacted in his reign, I proceed, thirdly, to draw ſome in- 
« ferences from thoſe facts.“ f 
1. As in the oldeſt MS. exiſting there occur « Aſſiſæ et ſiatuta Da- 
* vid Primi,” ſeparate from Regiam Majeftatem, we cannot infer that 

E the 


(1) 


the laws of David mentioned in the days of got, and the col 
lection now called Rægiam Majeftatem, are the fame. 


2. The paſſages of Skene's Nies Majefatew'to be found in Afi 
et fatuta Regis David Primi, are not to be found in Glanville ; hence 


a ſtrong preſumption ariſes, that Glanville did not copy from the au- 
thor of that collection, e 1 ae" ee e 
ville. 

3. The only ſtatutes in Regiow Mete which are ned wo 
in any Scottiſh ſtatutes, are not to be found in Glanville. 

4. The ſtatute preſerved in the chartulary of Moray, is . 
and thoſe referred to in act 68. parl. 4. James I.; act 74. parl. 10. 
James III.; and act 15. parl. 2. James IV. are probably of David I.; 5 
and yet none of them are to be found in the Corpus Juris which 
paſſes under the name of David I. 7 

5. The legiſlature, in 1477 and 1489, quoted a ſtatute of Da- 
vid I. which, nevertheleſs, in Skene's edition, appears under the 
name of Alexander II. and conſequently the critical knowledge of 
the Scottiſh legiflature in the 15th century, wy ae e ra, 
muſt have been defective. 

6. Baldred, the only national cotemporary of David I. whoſe 
works are exiſting, ſays nothing of Regiam Majeftatem, and indeed 
does not make the moſt faint or diſtant alluſion to that mighty work. 

As far as I can recollect, Fordun, Major, and even Boece; are all 
| filent as to this remarkable event, the eſtabliſhment of the Scottiſh 
juriſprudence by David I. The earlieſt author, if I miſtake not, 
| who mentions it, is Johannes Ferrerius Pedemontanus, fchoolmaſter- 
at Kinlos in Moray. And this leads me to another argument in 
fupport of the high antiquity of Rao Majeftatem, drawn from 
the ancient chronicle of — 4 — 


+ # 
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Argument from the Chronicle of Kinks 


j ' " HE opinion. of Skene, MU EI eee compo- 
1 ſed in the reign of our King David I. is very probable : 
for this King was a liberal benefactor and founder of religious 
* houſes, and a great encourager of che clergy, who were then the 
4 moſt learned and beſt verſed in the law, It is alſo-very agreeable 
5 that a prince ſo ſingularly religious and juſt, as both 

our own and the Engliſh hiſtorians reckon him, and who. was at 
* ſo much pains and expence to promote what he thought was the 
intereſt of the church, and who frequently in perſon judged the 
cauſes of the poor, and of widows and orphans, would alſo: be very 
concerned to have the laws for the adminiſtration of juſtice or- 
« derly digeſted for the good of his ſubjects. This: thought ir ſup- 
* ported and confirmed by the chronicle of the Abbey of Kinlos, [penes- 
Dm R. Sibbald, now in the Advocates library], founded by this- 
« King David, where it 1s ſad, that this King employed ſeveral of his 
© nobles to. make a cullectiam of the laws of their own country, and alſo of 
* the moſt laudable cuſtoms and laws which in their travels they had ob- 
* ſerved abroad. This being done, be called a general council from all the 
corner: of the kingdom, to digeft theſe laws for the rule of judgement 
in time coming ; and by the general conſent, there was from theſe collec 
4 tions picked out that ſiem of our municipal law, commonly called 
% REcram MAJESTATEM';' Anderſon. Independency of Scotlang,. 

136,—138, 
Wh the full neqrof Audelns commons I have no concern at 
preſent :- it reſolves into this: David I. was a pious and juſt king, 
therefore it is probable that he compoſed Regiam- Majeftatem. 

The mn from the Chronicle of Einlos mien be of weight, 

; were 


— 
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were there ſuch a chronicle of any reaſonable antiquity, or compo- 
ſed by a perſon verſed in the hiſtory of Scotland. 

The only treatiſe extant under the title of Chronicle of Kinlos, was 
compoſed by Johannes Ferrers. This man, by birth a Piemonteſe, 
came into Scotland in 1528. Robert Reid abbot of Kinlos was his 


| patron. Learning had urged on the Reformation in different coun- 


tries of the continent. It had begun, in Scotland, to make the ſame 
ravages upon the ancient faith. The abbot of Kinlos faw the pro- 
greſs of this contagion, and was eager to ſtop its courſe. With this 
view he reſolyed to put his convent to ſchool, to lead the brethren by 
degrees to the knowledge of the ſciences, and thence to combat the 
Reformation with her own weapons. During an embaſly in France, 
he diſcovered Ferrerius, and he hired him to teach „ 
guage in the monaſtery of Kinlos. 

Ferrerius undertook this office; which, I 3 hen 
than ſtarving in France. Being maſter of many Latin words and 


phraſes, he would not waſte his leiſure - hours in indolence, and 


therefore, 1537, he gratefully attempted to give an account of the 
lives of the-abbots of the monaſtery of Kinlos, with an eye, no doubt, to 


his living patron, as well as to dead worthies, 


In later times George Crawfurd commenced an Hiſtory of the officers 
of ate in Scotland. If he brings down his hiſtory to modern times, 
* (faid a wicked wit), he may as well write that os Mer on the 
* black rocks of Leith,” 

So ſcanty were the materials of Ferrerius, that he. could not > 
much as learn. the names of all the abbots, much leſs could he 
arrange them in a chronological ſeries. Sometimes he has recourſe 
to conjecture ; ſometimes he leaves blanks to be filled up by cad 
ty, if among all her idle labours ſhe ſhould be ſo inclined. | 
It ſeems demonſtrable that there was no ancient chronicle from 
which he drew his information. Between 1445 and 1460, . one 
Flutere is Taid to have been abbot of Kinlos. The name ſeems cor- 
rupted, but that is nothing to the argument which I am to uſe. 
Ab initio Flutere,”. ſays Ferrers, © abbatis 17 mi, ad 23um abba- 
tem, Dominum Robertum Reid, qui nunc vivit, /ingula rite tene- 


© mus,” 


. 1. 


„ vi the his urg er ebe from the days of Flutere, as 

he calls him, he ſhews that he had tradition for his guide. Tra- 
dition might ſerve for a period of ſixty or ſeventy years back from 
Ferrerius's arrival at the monaſtery, but it could not go much far- 
ther back, and therefore he ſays, that from the days of this Flutere, 
* fingula rite tenemus.” Had there been a chronicle preſerved in the 
monaſtery, the names of the abbots, with their entrances and their 
exits, would have been known ; for Abbots are the principal * 
in every monaſtic compoſition. 

Having thus drawn up an hiſtory of the abbots of Kinlos, Ferre- 
rius proceeded in his literary courſe, and, in 1545, drew up an hi- 
Rory of the Noble n of Gordon, a Err, > pr of a Eee. 
hiſtorian. 

To this work, he ſays, he was incited by Mr William Gordon, 

the couſin and ſecretary of the Earl of Huntley. In the preface to 
this work he ventures to lay down a very convenient principle, how- 
ever inconſiſtent it may be with that zeal for truth which is the firſt 
duty of every hiſtorian : © Satis eſt in hiſtoria fi ſingula narrentur 
45 ſimpliciſſimè, quo modo ab ipſis virĩs bonis et ſtrenuis geri potue- 
* rint > ab/it tantum mendacium illud quod ab omnibus facilè deprebendi- 
© tur.” So that the maxim, Ne quid non veri, ought to be chan 
ged into that more courtly one, © Ne quid non verifimile:” 
Should we apply this maxim to the hiſtory of Regiam - Majeftatem,, 
the eſtabliſhment of that code of laws by David I. as related in the 
chroniele of Kinlos, was what a wiro bono Fer: poterit; and the 
account of its eſtabliſhment is ſuch, that abeft mendacium illud quod 
* ab omnibus facile deprehenditur.” 

I do not enter into the particular inquiry, how well Ferrerius has 
ſucceeded in delineating the hiſtory of the family of Gordon : there 
are, however, ſome paſlages in the very beginning of his work ** 
merit attention. 

In defcribing the origin of the family of Gordon, 1 "04 
mw words : © In eorum principum virorum numero qui Malcol- 

mum [III.] juvarunt, fuerat quidam vir fortiſſimus, Gordonius ge- 


nere, cujus nomen proprium flon ſatis tenetur, qui paulo ante, apud 
'F 8 Huntileæ 
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% Huntilez filvam, immanem aprum, omnia populantem, interſecit: 
« ;lle idem Gordonius, cum prudentia tom viribus inſignis, (quo 
| tandem nomine cenſeri lubeat), valde charus erat Malcolmo Regi, 
* a quo Dominus Gordonius creatus g; et, ab interfecto apro, etiam do- 
„ minium Huntilez per Malcolmum accepit.” 
Ihe diſtreſs of Ferrerius in finding a hero without a proper 
name in the days of Malcolm III. might make even an antiquary 
ſmile. This little particular ſhews how ignorant Ferrerius was of 
Scottiſh hiſtory. He never could have diſcovered the royal family 
of the Stewarts in Walter Allanſon. 84 

The natural and obvious import of the words, Dominus Gor- 
4 donius creatus eſt,” is, that this perſon was created Lord Gor- 
« don ;” and yet Ferrerius, when he mentions the ſucceſſors of this 
Dominus Gordonius during many generations, mentions them under 
the deſcription of Eques, Eques Auratus, Adamus Gordonius, and the 
like, without any addition of honour. The contradiction between 
one part of his narrative and the other is ſtriking, and it ſerves to 
ſhew how little preciſion there was in his ideas ®, _ 

After having mentioned the creation of his Lord Gordon, Ferrerius 
adds, © A Malcolmi vero Tertii tate, de quo nunc loquimur, ad 
„ Gulielmi Regis tempora, annos plus minus centum triginta, 
* magna cum laude ſtetit familia Gordoniorum, officiofiflima ſuis 
„ regibus: ſed eorum nomina et geſta adeo- negligenter ſunt tra- 
© dita, ut non lubeat tanquam comperta, mihi ignota, pro veris tra- 
* dere. Hanc curam illis relinque qui commodius poſſunt, chm Hy- 

41 bernicos tim Scoticos annales, vulgariter conſcriptos, evolvere: mihi, tals 
% Jomini, non ſatis vacat illa legere peregrina, que ipſis indigenis 
« magnum faceſſunt negotium.“ 

This is an expeditious method of diſembarraſſing himſelf of an 


If by the words, Dominus Gordonius creatus eſt,“ Ferrerius meant, that * that 
« perſon obtained a charter of the lands of Gordon from Malcolm HI.” he was poſſibly 
not far wide of the truth. The expreſſion, © creatus ef,” if underſtood in this looſe = 
ſenſe, will remove the contradiction in the narrative of Ferrerius. 


hundred 


la] 
hundred and thirty years of genealogical hiſtory. One would be 
apt to conclude, that in the days of Ferrerius there exiſted annals 
of ancient times, drawn up in the Gaelic and Scottiſh languages, al- 
though he, homo Talus, had no abilities to een mahnen 
to ſtudy them! 1 
Ferrerius, leaving the only 4 ùũm Hy bernich cum Boie repairs 
to the continent in ſearch of a Gordon with a Chriſtian name: 
Qui ergo primus nominatim occurrit, in antiquis hiſtoriarum an- 
© nalibus, eſt Bertramus Gordonius.“ This perſon, according to 
Ferrerius, was fent by William the Lion with ſome auxiliary forces 
to Philip King of France, and had the honour of killing Richard J. 
at the ſiege of Chaluz in the Limoſin. Thus is Bertram de Gourdon, 
aà French croſs-bow-man, and a ſubje& of Richard I. converted in- 
to à Scottiſh General. Every one knows, that Bertram de Gourdon, - 
being aſked, Why he had directed an arrow againſt the King? made 
anſwer, © Becauſe be flew my father and my two brothers.” How 
this is applicable to the hiſtory of Bertramus Gordonius the com- 
mander of the Scottiſh auxiliaries, let every one judge . 3 
The obſervations which I have made, are drawn from three para- 
graphs, comprehending little more than one page of Ferrerius's hi- 
ſtory ; 4to MS. Advocates librum. eng wee e en 
his abilities and accuracy. | 
The next attempt of Ferrerius was greater: he underivok to write 
a continuation of the Scottiſh hiſtory, left imperfect by Hector 
Boece . i 
About the middle of the ſixteenth century Latin had become a 
ing language over great part of Europe. Our countrymen of 
this age, occupied in philoſophy, politics, and the lucrative =O 


. Ek Choe in Quercy ; the other particulars here wenzioned may be found 
in the Eoglifh hiſtorians, particularly in R. Hoveden. 


+ This was the work of his old age, His dedication to Archbiſhop Beaton is dated, 
* Lytetiz Parifiorum, 12. calend. Jul. 1574.” In his dedication he threatens to pu- 
liſh the life of his patron. But it is probable that death prevented him from ſtriking 
oa the black rocks. 1 
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are leſs addicted than formerly to the ſtudy of ancient languages: 
hence the talent of writing Latin, which was common to every pe- 
dagogue two hundred years ago, is now conſidered as « mark of 
fome eminence in the republic of letters, 

To this accident it is probably owing that modern writers have 
quoted the continuation of Boece by Ferrerius. 

The truth is, that Ferrerius wiſhed to find materials for an hiſtory 
of Scotland, but found them not. In his dedication to Beaton Arch- 
biſhop of Glaſgow; he ſays, that in publiſhing the MS. of Boece, 
containing the life of James II. he found ſome proper names left blank, 
which unfortunately he could not fill up. © Perquirenti mihi de 
% ſemoribus, qui proximè ad eam ætatem vixere, quouſque, recenti 
« memoria quæ tunc contigiſſent, probabile fuit tenere potuiſſe, nihil 
. © omnino ſum adſecutus.” The principal blank is as to the names 

of the daughters of James I. One of thoſe ladies married an Earl of 
Huntly. Ferrerius, when writing the hiſtory of the family of Gor- 
don, ſays, that her name was either Joan or Annabel. In publiſh- 
ing the hiſtory of Boece, he leaves à blank for her name, — =—_ it 
may ſtill be either Joan or Annabel . 

In his dedication he modeſtly terms his labours, Sow bhiftorie, 
rather than hiftoria; and he expreſſes his hope, that ſome one, get- 
ting out of the wood, “e fylva digregiens” |, may be enabled to 
write an hiſtory; as to himſelf, he laments in his preface the death 
of Henry Sinclair, Biſhop of Roſs, and of his brother, from whom 
ample information had been expected. | 

He adds, Nos igitur.his omnibus ferè ſeriptionis n - ] 

«, niculis defraudati, cam nulla amplius ſe porrigeret occaſio, niſi 
© obſcura, qua vere niti hac in parte quæremus, non ſemel quæ per 


'  ® Let me obſerve, in paſſing, that Pitfcottie's life of James II. is in effect a tranſcript 
from Boece. Pitſcottie indeed ſays, that Boece, and his tranſlator. Ballantyne, ended 
«« their chronicle at the laughter of King James I.” This is true as to Ballantyne, but 
not as to Boece ; ſo that it would ſeem the writer of Pitſcottie's hiſtory intended to paſs 

| his tranſlation for an original among his unlettered countrymen.——A. genuine edition 
of Puſcottie ought to contain the reigns of James III, IV. and V. and no more. 
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* nos ex variis Teriptoribus collegeramus, ſupprimere voluimus,” 
A prudent and an honourable reſolution !- In which however Ferre- 
rus did not perſevere; for he publiſhed the hiſtory of James III.; 
a work as erroneous as might have been expected from a foreigner, 
with little other aid than that of John Major, the marriage- contract 
of James III. and n. "_—_ report that: he could glean, toge- 
ther. 4 

It would be tied n ptaiie errors 3 ee how- 
ever, are ſo flagrant that they cannot be paſt unobſerved. 
le gives this truly v reaſon for the King of Scots deſi- 
ring to have St Andrew's. erected into an Archiepiſcopal ſee: © Ne 
« turbatis ferè ſemper in Britannia rebus inter utroſque Reges, ab 
Eboracenſi ſuorum jamdudum Primate, de rebus plerunque neceſ—- 
« ſariis et propè quotidianis in eccleſia ſanta Dei, reſponſa iniquis 
“ confictiſque ſæpenumero dilationibus, non fine piarum aurium 
offenſione, expectanda forent. As if, in the age of James IH. any 
Scotſman ever thought of appealing from his dioceſan to the Arch- 
biſhop of York, or of expecting his reſponſe ! Ferrerius gravely 
adds, Diploma conceptum eſt quo Scotorum eccleſia a juriſdictione 
« Eboracenſis in Anglia Archipræſulis, olim ſui Primatis, eſt ſoluta. 
He had by this time forgot his on early maxim, Abſit tantum 
“ mendacium illud quod ab omnibus facile deprehenditur,” Up- 
on the hiſtorical authority of a perſon ſo ſupinely or ſo perverſely 
ignorant of Scottiſh affairs, does one er neee, high 
antiquity of Regiam Majeſtatem depend 

Ferrerius, like all ſuperficial foreigners, is liberal in beſiowing 
titles of | dignity, Thus, about 1483, he mentions, © Johannes 
Comes à Caſſilis, and © Ramſaius auctus paulo ante ab Rege co- 
* .mitatu de Bothwell ;” and yet, in 1486, they themſelves took no 
other titles but Johannes Dominus de Kenedie, and © Johannes 
* Dominus de Bothwell, Miltes ;” Rymer. Foed. tom. 12. 5. 285. 
& p. 316. * 

Again, he fays, 1 Hoe eodem tempore delrcbi ſunt aliquot regni 
* baroneg, nimirum ab Hume, Torrekis [probably pgs of Ter- 


2 U ®'reglis], 
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* reglis], Olyphant, Drummond, M Lordi, ut ai vocant, in fup- 
© plementum parlamenti corum.” 
From the ſtrain Rn n! is foppoed wo have happen 
in 148 
What may be the meaning of * deledti in end need 
© eorum,” is hard to ſay. It ſeems to import the ſupplying of va- 
cant places in parliament, as if the peerage of Scotland had been 
upon the footing of a Roman ſenate! | 


The uſing the word MyLordi, affords a preſumption that Ferrerius 


was little converſant in the Scottiſh language. The notion of M- 
Lord being one word, is, at this day, univerſal among uninſtructed 
foreigners : it is a word which Ferrerius labours to inculcate upon 
his readers. Thus, among the conſpirators at Lauder, he mentions 
Andreas Grayæ, Robertus de Lyle, M Lordi ut vocant.“ 

In what Ferrerius ſays concerning theſe "alerts ee there 
are almoſt as many errors as words. 

At what time Lord Hereis of ts fant of parlia- 
ment, is uncertain. The firſt time that he appears upon the rolls of 
parliament, is on the th February 1491, in the reign of James IV. 
It is probable enough that he may have been a Lord of parliament 
before that time; ſo that ſuppoſing him to be the Lord Torrekis of 
* W n eee given of nan 
falſe. ii, 

eee the creation a of he other thiee Lords is | 
groſsly erroneous. f 0 

Olipant. In the roll of hes Hate de Mkt aa ich No- 
vember 1468, in favour of © Laurentii Domini en of che 
barony of Owres. 

The moſt ancient roll enen ain on a beet is that of the 
year 1469. In it Olipant is marked among che Donne, and fo alſo 
in the next roll, 1471. : 

Hume. The record of parliament 1473, mentions the creation of 
Lord Hume in the following words: Mem. quod, 2do die Auguſti, 
“in præſentia parliamenti, Dominus Alexander Hume, de Eodem, 
% Miles, eſſectus fuit Dominus parliamenti,” 


A. 
% 


* Drummond. 
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Drummond. The record of parliament 2gth January 1487, men- 
tions the creation of Lord Drummond in the following words; 
« Joatines Drummond de Cargill effeftus fuit Dominus parliamenti, 
«er in futurum nominandus Dominus Drummond. 2 | 

Thus it is plain, from evidence on record, that the Lords Ou- 
phant, Hume, and Druminond, inſtead of being made Lords of 
parliament in 1483, and at one time, were made Lords of parliament 
at different times; two of chem long before 1483, and the third ſe- 
veral years after; and con quentliy th chat Ferrerius has | heaped up 


blunder upon blunder *. | 
Such was the author of the Chronicle of Kinds ſuch his ſources 


of information, and ſuch his accuracy! Let us now conſider his 
famous teſtimony in favour of the high antiquity of Regiam Maje- 
fatem. It runs thus, Proditum eff memorie,” not by the ancients, 
I preſume, who could not remember the names of the daughters of 
James I. Proditum eff memoriæ, Regem David, ſub initium ſuæ in 
© Scoticam rempub. adminiſtrationis, una cum regni primoribus, 
«fi , ane dns; ſed cum ee 


a teen 2 9 2 | 

. eee ee one of our writers Wan a curious argument in 
ſupport of national vanity. In deſcribing the marriage of James III. Ferrerius is plea- 
ſed to ſay, © Quantus fuerit ille dies, quamque celebris, et non pauci lequentes, non ſo- 
lum in ornatu ſplendoreque vere regio, menſarum lautitia, atque omai genere appara- 
„ tuque ciborum, verum quoque in diverſis ſpectaculorum repreſentationibus, vix ullus 
« queat bene dicendo ſatis pro dignitate referre.Abſit tantum mendacium illud . 
Hence Abercrombie takes occaſion to obſerve, vol. 2. p. 40. The very fight of ſuch 
« aQueen could not but endear her io all ranks of people; who, to congratulate her hap- , 
« py arrival, and to create in her a good opinion of themſelves and the country, entertain- 
4 ed her and her princely train for many days with ſuch variety of ſhews, and ſuch deli- 
« cious and Coſtly feaſts, that Ferrerius, a foreigner, who had ſeen all the gallantry and 
« pomp.of the courts of France and Savoy, tells us, that no pen can deſcribe them ſo much to 
« the advantage as they deſerve ; a proof, I take it, that the court of Scotland was in thoſe 
« days one of the politeſt and none of the moſt indigent in Europe.” | Abercrombie had for- 
got that Ferrerius did not aſſiſt at the marriage-feaſt, hes LU None Darby oak Lake, 
and een rr th — 52 


conſpexiſſet 


[ 28 J 


< conſpexiſſet vaſtitatis ſolitudinem, converſum, aiunt, ad proceres 


« dixiſſe, Ecquid in orbe terrarum fic paſſim [ſe] haberent regna.? ? 


cc 


8 


ac cum accepiſſet, multo aliter apud exteros haberi regna, non pa- 


rum dolens, inquit, Quid ergo impedit, quo minus nos, ve- 
ſtrum omnium adminiculis fulti, rempubl. a majoribus negligen- 


tius tractatam, externorum l exemplo bono, in formam 
aliquam decentiorem cogamus ? Reſponſum eſt a nobilioribus, Si 


Rex in animum induceret ſuum hujuſmodi opinionem, facile ad- 
inventurum et conſultores bonos et auditores quoque. Id cum au- 


diviſſet Rex optimus, præ animi lætitià geſtiens, hilariorque factus, 
gratias egit ſuis illis nobilibus, de tali erga ſe et rempublicam a- 
nimo; identidem pollicens, auſpice Deo, et vita comite, ſe 
manibus pedibu {que curaturum, ut meliorem multo poſteris tra- 
derent rempublicam quam a majoribus accepiſſet. Ac cum vi- 
deret duo potiſſimum exiſtere per quæ florerent humanæ reſpubli- 
cæ, ſcilicet, religionem, et bonarum legum . utrique 


animum admovit,” 


' © Primum aliquot * in quibus inerat King prudentia, 


cc 


66 


66 


cum juſſa eruditione conjuncta, delegit, quos in externus gentes 


mitteret ad deſcribendas leges et mores probatiſſimos. Brevi fa- 


ctum eſt, ut, multis legibus ac ritibus in unum conſeriptis, hi viri 


nobiles ad Regem ſuum non inexpectati redierint. Poſt aliquot 
dies, ipſius Regis imperio, coactum eſt ex univerſis regni finibus 
concilium, ad dehigendas ex eo tabularum acervo leges, Scotico po- 


pulo poſtea futuras in jure dicundo non malas; et ut paucis ab- 


ſolvam, omnium aſſidentium conſenſu, ab ilhs colleftaners ſelectum 
eft jus ll ac patrium, quod etiam nunc vulgo Regiam Maje- 


% fatem dicunt ;” Hi. . p- 17 n ſo Rag iam | Mojeftaten 
- was compoſed. 


This is the whole of Ferrerius' s narrative, termed by ſome, © The 
old record of Kinlos.“ It is indeed the old tale of the Decemvirs 


heavily told. It differs in all its circumſtances from that which! is 
told by the compiler of Regiam Majeftatem. 


ee 1 55 Leges autem et jura regni, ſcripto ber con- 
66 cludz 


f ay J 


Jan. noſtris quidem temporibus, omnino impoſſibile eſt, . 
4 + propter ſcribentium ignorantiam, quam multitudinem cauſſarum 
confuſam. [Skene adds on the margin, al. earum. al. jurium ip- 
L ſorum.“ ]. Verum ſunt quædam in curia generalia et frequentius 
uſitata, quæ ſeripto commendare, non mihi videtur abſurdum, 
« vel præſumptuoſum, fed ad juvandam memoriam admodum neceſ- 
_ + ſarium. Horum itaque quandam particulam, ad mandatum Domini 
* Regis David, cum ſano conſilio totius regni ſui, tam popult 
quam cleri, in ſcriptis redigere decrevi, ſtylo vulgari et verbis u- 
tens curialibus ex induſtria, ad totius regni notitiam, in hunc mo- 
nennen N. ue, lib. 1. 5 34— 
6 b 

| kocontivg n ain mes a fon. aria already 
overſtocked with laws, ſo. that a wholeſale importation by. the karn- 
ed Scottiſh Nobles of the 250 n might have deen cauñdered as 
ſuperfluous. | 

The compiler of Berjum Maighanem, alſerts that he himſelf was 
employed to make a ſelection out of the laws then in force. Fer- 
rerius reports, that z ſelection was made of n gathered together 
from all nations. 

I add, that the one ſpeaks of this * event — 3 
ed towards the beginning of the reign. of David; the other, after 
che great talents of David in war, and the ſteadineſs and impartia- 
lity of his government in times of peace, had been fully experienced. 

If then we are to believe what Ferrerius relates as memoriæ proditum, 
we muſt believe the compiler of Regiam Majeftatem to have been an 
impoſtor; and thus the argument from the authority of the ſuppo- 
ſed ancient record of Kinlos will overthrow the authority of Rexiane 
Majeftatem in its preſent form. | 

Here I cannot omit cenſuring the negligence of Anderſon, Firſt, 
He induces his readers to conclude, that the chronicle which he 
quotes merits a certain degree of authority, from haying been com- 
poſed in a monaſtery whereof David I. was founder. And indeed it 


menen that if the Chronicle of Kinlos had been a piece 
3:1, "BY of 
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of ancient pateh- work, made up from year ta Fear by the monks 
from the firſt inſtitution of their monaſtery, it would have had all 
the authority that is due to cotemporary writers, however ignorant 
or ill informed. But had Anderſon told his readers, that this chro- 
nicle was the work of an idle officious foreigner, who knew nothing 
of Scotland; that he wrote four centuries after the age of David 1. ; 
1 that he uſhers in a ſtory, incredible as he relates it;'with * There 
is a tradition, and They ſay,” the authority of the Chronicle 
of Kinlos would have dwindled down into the ſolitary and uncer- 
tain teſtimony of Johannes Ferrerius Pedemontanus ? 
| Secondly, Anderſon has not only ſoftened the narrative of Ferre- 
rius, by omitting ſome improbable circumſtances, ſuch as, the 
learning of the Scottiſh nobles, and' their ſpeedy return from their 
grand tour ; but he has alſo taken the liberty of adding this circum- 
: n that the King employed his nobles to make a collection 
* of the laws of their own country.” In this he probably had an 
oblique intention of ſupporting the authority of LL. Malcolmi. They 
were too ancient to be wholly rejected by an antiquary ; and, as 
Anderſon elſewhere ſays, © they are ſupported by the poſitive judge- 
ment and ſentiment of the juſtices of Ireland, in a moſt W 
* caſe and deciſion 
lt may be demanded, Was Ferrerius the inventor, or only the re- 
porter, of this idle ſtory? He ſeems to have been no more than a very 


He means the argument of the Iriſh judges in the caſe of DefeAive Titles. It runs 
thus: © For the antiquity of wardſhips in England and Scotland, ſee alſo Hect. Boet, I. 11. 
* Buchanan, Rer. Scot. 1. 6. and the laws of Malcolm II. which prove the antiquity 
« of wardſbips in Scotland, and therefore in England, before the Norman conqueſt: for 
« in thoſe times it is probable the laws of both nations did cot much differ. As for 
< the times after, it appears they did not, by comparing their Regiam Majeftatem and our 
« Glanville, Neither is the bare conjecture of Sir Henry Spelman ſufficient to take a- 
« way the force of thoſe laws; vid. Spelman. Gloſſ. voc. Feudum.” This crude argu- 

ment, or, as Anderſon terms it, this poſitive judgement, ought to teach all judges to be 
ene * 


4% credulous 


un 

eredulous reporter 3 for che ſtory may Be trace} flearer to its ſource, 
In Lord Auchifileck's MS. formerly mentioned, there are to be 
found certain ſtatutes in the vulgar language, under the name of 
David I. but Which are probably the ſtatutes 6f David II. and are 
publiſhed as ſuch by Skene. Then follows, & Here endis the lauwis 
mad be Kyng Davy, the Haly Tone of Kyng Malcolitic; and of St 
« 'Merpatit; the quhilk St David fundit the worthy ubbay bf Danf—. 

And heeauſe thar wes in that tyme ſa ifiony ſundry maner of 
men in Scbtland of divers nacibuns, afid divers conditions, the 

Fama ian ſundry maner of lauwis and (onſfuetuds, that 

< na man ſtud aw off an uther; and that eyH6 Wes G. Bodde ubbey 
* of Dunfermlyn be the ſaid Saint Davy fundit and byggit in the 
* honour of St Mergarite his moder ; in the quilk tym he mad mo- 
ny caſtell, and abbays, and chanounryis, with ſundry nouneris 
and mayſon Dieuwis, that is to ſay, almis houſſes, in the honour of 
God and our Lady ſuet Saint Mary, and began [ fic MS.] thron a 
% viſioum he met in his flep at Dunfermlyn; than ſend he efter his ba- 
* ronnis, and cheſit out xxiiu. of the wiſſaſt and moſt hable men to 
A and gert tham be ſworn, that thay ſuld paſſe twa and twa in 
cumpany togidder, over all the Criſtyin kynriks, and wryt up all 
„the lauwis of ilke land, bath in burcht and in land, and geff 
* tham ta ;yers ſpace to do this, and cum again til hym; and 
quhen they come agayn, thay fand the Kyng at the New-caſtale 
upon Tyn makand and biggand the caſtalle, and uthir ſyndry ab- 
* bays of blak monks and of quhyt, and of quhyt chanounis and 
„ nownerys, and maiſon Diewes, and thar he mad and ſtableſt all 
his lauwis of Scotland, bath in bourch and in land, be hale aſ- 
* ſent of all his prelatis, lordis, baronis, burgiſſes, and commouns.” 

The ſame curious preamble is to be found in another MS. belong- 
ing to Lord Auchinleck, which is prefixed to a copy of LL. Burgo- 
rum, 1n the vulgar language. 

I preſume that Ferrerius had ſeen this preamble in Latin, and 
from it drew up his narrative. .He prudently omitted the moſt im- 
probable and ridiculous circumſtances, ſuch as the viſion at Dun- 

* fermline, 


My" 


fermhne, * — tranſcribers in pairs, and the oath which 
they took to tranſcribe all the laws of ol a as 
e well in bourch as in land. 

It will not be expected of me that I ſhould beſtow many words 
in proving this preamble to have been an invention of an age much 
later than that of David I.; the very mention of Dauid Fin would 
probably bring it down to the times of David II.: much leſs will it 
be expected of me, that I ſhould offer any arguments for proving it 
to be an improbable and abſurd fiction, and only deſerving a place 
in the ancient Chronicle of Kinlos, compoſed, in 1.587, —— 
rem, ieee. | 


SECTION 


1 — . 
_ * 
* PS * p . > . * % £ 6 
* = 4 31 
0 - 
- 


x 4 -” 
— b ; * — A - ' — 8 | -£ as . . 1. 49 - — f 
£4368. ene 4 5 Ine N69}. Arg. muh DEL aus 992 | 


1 4 * — uy, ' — 
: p £ * W 1 4 221 4.44 4 _ 4 0 
£145 £24 3 41 : . 0 id! o 124 1 . 10 vs 1 1 T1 ROUGE” $4.4 S- {99 


— 


qe 8 2 0 T 1 0 N. . ki a 


4 
- 


460 Ma * TY " 
aten | 
mn Ae atem., 


S 1 L481 94 e * 488 wi — . . 8 1 


1 
Come now to "the prime anne ſupport « of the h high . 


1 quity of, Region Majeftatem ; it is der ſtatute· book fre- 
« quently refers to ĩt as authentic?” 


©" Thoſe" references. art not all of one 8 d ereork they _ ought 
to be confidered ſeparately, * * 15 

1. The firſt wer ne So! ro TOO | 
te vid”, The paſſag e referred to is to be found in Regiam Majeftatem, 
lb. ne 16.3; aa is remarked, chat William the Lion began to 
reign no more chan twelve years after the death of his grandfather 
of Dar | —— Again, the 12th ſtatute of Alexander II. provides, 
* Quod in quacunque provincia catallum fit furatum et calumnia- 
* tum, ducatur ad locum, in quolibet comitatu, ubi 1 Rex David ſta- 
4 tuit catalla calumniata reduci. Thoſe places are particularized 
in Regiam Majeftatem, lib. 1. c. 20. 

Hence Skene concluded, that Regiam Majeflatem was an makentic 
work, drawn up in the age of David I.; and Anderſon, no leſs pre- 
n in his concluſions, ſays, That theſe are two * irrefragable 

* proofs” of Skene's u ; Independency of Scotland, p. 138. 

In conſidering theſe © irrefragable proofs,” it will be neceſſary to 
adjuſt the terms of the controverſy, which both Skene and Ander- 
ſon ſeem to have overlooked, or to have miſtaken. 

They who aſſert, that Regiam Majeftatem is a tranſcript from Glan- 
ville, never aſſerted that every chapter of that work was tranſcribed 
from Glaoville : however attached they might be to a favourite hy- 
patheſis, they never could have aſſerted ſuch an abſurdity ; I call it 
an abſurdity, becauſe many paſſages in the Scottiſh collection are 
not to be found in the Engliſh, a 


I | | Such 
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Buch being the indiſputable ſtate of the fact, I do not fe why a 
reference in the ſtatutes of William the Lion to the 16th, or in the 
ſtatutes of Alexander II. to the 2oth.. chapter of the firſt book of 

Regiam Majeflatem, ſhould afford any proof, or even preſumption, 

that Regiam Majeftatem, whenever it. correſponds. with Shane in 
words or in periods, is not copied from Glanville. N 

- If the 16th chapter of the firſt book of Ragiam Majefatem were to 

de found in Glanzille, che argument from the iſt ſtatute of William 

the Lion would be cogent. As that prince was a legiſlator before 

Glanville was Chief Juſtice af England, a law quoted by William 

the Lion might be preſumed to have exiſted. befare Regiam Potefta- 

tem was compoſed ; and the fame law, if inſerted by Glanville into 
his work, might be preſyihed a copy from ſome older original, But 

Glanville's work does fight cotitain this celebrated 16th chapter 3 nor 

| indeed could it.—— Let me for a .moment ſuppoſe, that the Chief 

Juſtice of England, after taking William the Lion priſoner, had 
purloined his grandfather's Jaws, had ſuffered himſelf to be detected 

with, that chapter in his poſſeſſion, and had aſſerted i it to be his own 

property. On this ſuppoſition, Glanville would haye been a more filly 
thief than any. that ever ſto6d” before him in the court of King's- 

bench; for the very geography of the ſtatute is Scottiſh, and could 
never be adapted to the meridian of England. 83 
If che 20th chapter of the firſt, book of Regia Majeflaten were to 
be found in Glanville, che argument would not, in all reſpects, be 
equally cogent as the one laſt mentioned; far Alexander II. was 

not a legiſlator till after the days of Glanville, Still the argument 
from the contents of that chapter would be equally cogent ;. for. it 
is an ordinance entirely Scottiſh, and never could have any relation 
to England. But neither is that chapter to be found in Glanville. 

It will be admitted by thoſe who hold Regiam Maje/tatem to be the 
original, and Regiam Poteftatem to be the copy, that Glanville has 
inſerted ſome paſſages reſpecting the ſtate of England; and that this 
circumſtance is conſiſtent with the ſuppoſition of his being upon the 
whole a copiſt. By parity of reaſon, they who hold Regiam Potefta- 


am io be * original, and Regiam u aa to be the copy, may 
| 3 . admit, 


Cad: 


Amit, that the author: of -Regiam Majefaters has inferted-forne'paſli« 
ges reſpecting the Nate of Scotland; ſuch as che 16th-and 20th chap- 
ters of, the ſirſt hoax. Bunechis circumfiznce ig confiſtent with Gs 
ſuppoſition of his being upon the whole, z copiſt. 
„1 do nor mend es- e whmked dener of Rees Me- 
jeſtatem copied from Glanville, or Glantille from him. Upon eicher 
hypotheſis, the 16th; and aoth chapters of the firſt: book of Napian 
ae eee New of being ophet hb eee 
him. an 3# Pere 

And thus, Lapprehend, ee ee in the - 
raps of, William the Lion and Alexander II. to the laws of David, 


proves nothing in ſupport of the authenticity of Regiam' Majeftaren.- 


II. From the time of Alexander II. until the reſtoration of James I 
L. can diſcoyer no alluſion in our ſtatute· book to Region Majeftatems. 
Alexander Il. died in 1249; James I. was reſtured in 1424 : ſo that 
here there is àn interval of full 175 years; and-as-it is probable that 
the 12th ſtatute of Alexander II. was enacted early in his reign, we 
may venture. to eee e . to:be ae bh — 
centuries. 

«aſt Br wil allo Keep in ebase 3 
acceſſion of David 1, * e 
riet intervened. | 

"UL After this long, n evidence ariſes in 
aid of choaurhenticity of Regia Majgfarem. The ſtatute 54. parl. 3. 
James I. 1425, provides in manner following: © It is ſene ſpedful 
and ordaint be the King and the parliament, that ſex wiſe and diſ- 
crete men of ilk ane of the thre eſtatis, the quhilks knawis the 
« lawis beſt, fal be chofyin, quha, ſen fraude and gyll aw to help no 

man, ſal ſe and examyn the bukis of law, that is to ſay, Regiam 
« Majeftatem, and Quoniam ettachiamenta, and mend the lawis that ; 
nedis amendement.” _ 

J propoſe to ſhew, what this ſtatute does, ane what.it does not 
ſo certainly, ſeem to prove. | 

It ſeems to prove, that Regiam Majeftatem was not a work compiled 
during the reign of David II. Between the death of David II. and 


\ 


— — — — —— 


1 6 1 


this ordinance, there riterveded's. periadicf>fiftyndrecyears/ Güde 


more. Had Regiam Majgftatem been compiled during the reign of 


Md. „ eee eee ee eee 
ning, and mending, a body of laws ſo recent: 

To this T add another chronological argument; which attic | 
have ſome weight. Cardinal Wardlat, ſecretary'to David II. died 
in 1389. His nephew Henry Wardlaw was promoted by him to 
the rectory of Kilbride, and che precentorſhip of the cathedral of 
Glaſgow. He was made Biſhop of St Andrew's in 1404, and was 
Chancellor of Scotland during the whole reigu of James I. It will 
be admitted, that the ſtatute 54. parl. 3. James I. 1425; was either 
drawn up by him, or under his direction. Now as Biſhop Wardlaw 
was beneficed by his uncle, it is probable that he had come to man's 
eſtate before 1389, when his uncle died. Biſhop Wardlaw, educa- 
ted under the Cardinal, ſecretary to David II. muſt have known 
whether Regiam Majeftatem was an ancient or a very modern compo- 
ſition, This 54th ſtatute ſhews, that he conſidered it as an ancient 
compoſition ; and hence, independent of all other arguments, there 


_ ariſes a cogent reaſon for believing that Regign Maefaton' was not 


compiled by the command of David II. 

As tao the propofition, That this 54th ſtatute as ug. 
atem to be an authentic and authoritative treatiſe of the law of Scot- 
land, I muſt obſerve, that an indelible. character of authenticity will 
not be ſtamped upon this treatiſe, merely by its being called a book 
of law. To diſtinguiſh between a book of law) and a la-, re- 
quires more critical accuracy than probably fell to the lot of the 
Scottiſh parliament in 1425. The expreſſion, if it means law-book, 
can prove nothing as to the authenticity and authority of Regiam 
Majefiatem. I mention this the rather, becauſe it has been ſuppoſed 
of late, that the ſtatute runs thus: Buikes of the la wi. 

They who imagine, that, in 1425, the parliament could aſcertain 
the authenticity of Regiam Majeftatem, maſt alſo admit, that, in 
1425, Regiam Majeftatem was conſidered by parliament as a treatiſe 
which greatly ſtood in need of being © mended.” This appears 


1851 

from the qualifications required in thi cominiſſioners, and from the 
nature of che taſk iin poſed on them oO en 
210 is impoſſible to determine: an amendments of Re 
rien eme freed by parliamenr in 1425. I can ſcarcely be- 
eve, chat, towards the beginning of the fifteenth century, bur 
forefathers were ſo well ſkilled in chronology, as to perceive, that the 
anachronifins'bf Reæyiam Majeftatem were to be mended, before Er 
be held as a treatiſe compiled by command of David I. 1 ade 

I fay nothing as to that anachroniſm which the frequent quota- 
tions from the Corpus Juris Juſtinianei are ſuppoſed to prove; that de- 
pends upon the credit of W pos eat W of the 
Pandects at Amalphi in 1137. 2 

The anachroniſm' which I — pst the froqueine: allu- 
ſions in Regiam Majeftatem to the Decretals of Gratian, publiſhed in 
11 50, juſt before the death of David I. and to che Decretals of Gre- 
gory IX. publiſhed in 1230, during the reign nn great» 
17 roar of David I. 

That Regiam 'Majeftatem does contain ſuch allufions to the Cation 
law, will admit of little e W the RG 1 b are 
cy weighed. - . Yet [3s 

© Regiam" Majgſlatem, Ku c. 14. 8 4. «Servirus auen 
ab ebrietate No. This wire: drawn inference from ſcripture is 
to be found in Gratian's Decret. part 1. dift. 35. c. 8. 

| Regiam Majeftatem, . a. . 18. 6135 Cel ett ad jgnotiniam 
« et vituperium eccleſiæ, cum clericus revocatur ad ſtatum ſervilem.“ 
The Decretals of Gregory IX. I. 1. tit. 18. c. 1. run thus: « Forte 
& dicet aliquis, clericus fieri non permittitur niſi ante clericatum in- 
« genuitatis dignitate potietur. Revera verum dicit; et ideo quod 
« infamari vel vifuperari poteſt, præcaveri debet “. 


I muck doubt "OA the firſt part of this chapter of Mees Majeftatem, «De 
« ſervis non ordinandis ad ſacros ordines,” was ever the law of Scotland. My doubt 


ariſes ow the terms of a contract between Walter Cumming Lord of Badenoch, and 
K Andrew 


| t 36 
Negiam Majeftatem, I. 2. c. 13. F 14: '© Et fi judicio reddi debeat, 
de ponendus eſt, vel degradandus, antequam reddatur.” The Decre- 
tals of Gregoty IX. I. 1. tit. 18. c. 2. run thus: © Decretam eſt ut 
| 4 Zponatur.” ſuſpect however that the paſſage in Regiam' Maje/fatem 
| is derived from a {till later ſource, from the Canons of the Scottiſh 
| church, drawn up in 1242 and 1269, where the following proviſion 
cee. Can. 28. Statuimus etiam, clericos in quolibet ordine ab 

« eccleſia eſſe defendendos, donec, exzgente juftitid, propter immani- 
< tatem criminum a ſuſceptis ordinibus degradentur.” 

Other examples of the ſame nature have been e PR 
ed, and were it neceſſary their number might be enlarged ; but e- 
nough, I preſume, has been ſaid to remind the reader of the fre- 
I ee e law which are Fm 

In all thoſe paſſages, Regiaw Meisters, if conſidered as a treatiſe 
drawn up by command of David I. un 3 to have been 
« mended.” 

Another obſervation arifing from this 54th eds; is founded on 
the mention there made of Quoniam attachiamenta. It is plain that 
the parliament conſidered Nuoniam attachiamenta as of equal authori- 
ty with Regiam Majeftatem, for that they are jointly termed © buikes 
« of law; and if the expreſſion implies books of the law of Scot- 
land, then Quoniam attachiamenta was ſuppoſed by the parliament 
1425 to be a book of the law of Scotland, as much as Regiam Maje- 

 flatem. Now I would aſk what reaſon is there for this ſuppoſition ? 
I admit that it is a treatiſe of authority in the law of Scotland, and 
that it contains much of our ancient uſages ; but, until I am better 
inſtructed, I can admit no more. A treatiſe, anonymous, and of 


Andrew Biſhop of Murray, [biſhop from 1222 to 1242], where this clauſe occurs : 
« Clericos et laicos natives habebit Epiſcopus Moravienſis, et ſucceſſores ſui, cum catallis 
4 ſuis, et poſſeſſionibus omnibus, et liberos eorum, cum omni poſteritate ſua, 829 

7 Chart, Morav. vol. 1. p. 13. 


\ 


unknown 


ER 


unknown date,. is called a: © buike of law” by parliament in 1425, 
and is appointed to be. © mended.” Hence Skene | concludes, Nor. 
c. 1. Hunc tractatum eſſe authenticum, et vim legis obtinere.” 
From the ſame premiſſes he had drawn the like concluſion as to Reg iam 
Majefatem ; Net. L. 1. pr. If this be the ſentiment of the partiſans 
of the high antiquity of Regiam- Majeftatem, they are as much bound 
to maintain the authenticity and authority of Quoniam attachiamenta, 
as of Regiam Majeftatem, This will lead them into another field of 
difficulties, of which perhaps they are not aware. 

A very candid and intelligent writer has remarked the familarity 
between the brieves of Novel Dyſſezſin, and of Martancefter, in the 
Regiſirum Brevium, and in Quomam attachianienta . The. partiſans 
of the high antiquity of Regiam Majeftatem mult hold, either that the 
brieves both of England and of Scotland were copied from ſome 
one common foreign model, or that the form of the Engliſh brievgs 
was copied from a Scottiſh model, The antiquaries of both king- 
doms will concur in combating the former hypotheſis. I leave the 
antiquaries of each kingdom to attack and to defend the latter. To 
my countrymen I will be ſo far partial, as to remind them of the 
unfortunate ſyſtems of Gale and Huet, who derived the whole Hea- 
then mythology from a Jewiſh ſource. 

The next ſtatute wherein I find mention of Regiam Majefatem, is 
act 115, parl. 14. James III. I have ſearched for it in the regiſter- 
houſe, but to no purpoſe ; ſo great is the confuſion in our records 
at that period. I am therefore under the neceſſity of tranſcribing 
it from the ſtatutes as printed. The act runs thus: The haill e- 
+ ſtaites hes committed full power of the haill parliament to the per- 
ſones under written, to adviſe, commoun, and refer againe to the 
« nixt parliament or general councill, anent the reduction of the 
< Kingis lawes, Regiam Majeftatem, actes, ſtatutes, and uther buikes, 
to be put in ane volume, and to be authorized, and the lave to be 


* Barrington, Obſcrvations on the more ancient ſtatutes, p. 111, 


« deſtroyed, 


Tw*) | 
* deſtroyed; vis. four for ilk ane of the three eſtaites; and dhe tw 
<-Jates ar accorded to make the coaſte of their clerks; and the bar- 
4 © rones the erpences of _ perſones, and the 8 _ 
* commiſſioners,” Þo"_o + 
There are ambiguities in this” ſtatute, vrhich at he n i 
near three hundred years are of ' difficult explanation. What is 
3 meant by the Ningis lawes? Is it the ſtatutes of James III: or the ſta- 
1 tutes of him and of all his predeceſſors? or is it a general appellation 
for the law of the land, whereof the particulars follow ? What is 
comprehended under the expreſſion of Regiam" Majeftatem'? Is it only 
the treatiſe beginning with thoſe words, or alſo every treatiſe bound 
up with it? If the former, what becomes of LL. Burgoromt'; which, 
were it not for a ſovereign act of legiſlative power, is a treatiſe bet- 
| ter authenticated than Regiam Majeftatem itſelf? What becomes of 
| Duimiam attachiamenta, which was put upon a par with Regiam Maje- 
fatem by the 54th ſtatute of James I. 1425 If under Regiam 
* Majeſtatem”” every other treatiſe bound up with it was compre- 
hended, would not the commiſſion of parliament be fubſervient to 
A the caprice of tranſeribers, and even of bookbinders ? I can un- 
| | _  derftan& what is implied by acts and ſtatutes ;” but my reſpect for 
3 parliaments will not carry me ſo far as to include in it the LL. Mal. 
| colmi, nor my reſpect for the critical diſcernment of Skene, the Se- 
5s cunda flatuta Robert IJ. I can prove that LL. Malcolm: are an incon- 
| ſiſtent forgery ; and every one knows how little authority ought to 
be granted to Secunda ftlatuta Robert: 1.— But the greateſt difficul- 
ty of all is as to the import of the expreſſion, * uther buikes. If it 
means every treatiſe: under the fame cover with Regiam Majeftatem, 
then Modus procedendi fuper ducllum, &c. are vos n err _ 
Regiam Majeftatem. i 
It ſeems to me that the ſtatute 115. Faber III. neither beſtowed, 
nor meant to beſtow, authenticity on Regiam Majeftatem, or on what 
is there called © uther buikes.” The purpoſe of the legiſlature, if I 
miſtake not, was this: Out of all the ſtatutes, ordinances, forms of 
procedure, treatiſes of law to compile one Code. The legiſlature 


— 


[4a] 


did not determine what degrde of authority was due to any one of 
the treatiſes then exiſting, but propoſed, out of the whole, to form a 
body of laws. It ordained * the lave to be deſtroyed;” thus preſeri- 
bing what Juſtinian, De Conceptione Digeftorum, only intended. | 

If this interpretation of the 1 1 5th ſtatute of James III. be juſt, the 
reader is left to determine, whether any argument arifes from that 
ſtatute in ſupport of the authenticity and authority of Regiam Maje- 
atem. 
I ſay nothing of the later ordinances or ſtatutes where Regiam Ma- 
Jeftatem is mentioned: they are conceived in terms as general as thoſe 
of the 54th ſtatute James I. and 115th ſtatute James III. With re- 
ſpect to the ſuppoſed æra of Regiam Majeftatem, they may be conſi- 
dered as modern: and it is now an undiſputed truth, that moſt of 
the miniſters of James VI. had a very Oey. Rover 
laws and conſtitution of Scotland. | 
| Ae argument jo e of 1be high cc of Beg Mah 
tem deen from. the acknowledgement- of the Scottiſh legiſlature, 
muſt depend upon the ſtatutes which I have quoted and examined. 
T leave the argument with thoſe perſons, who, not having framed to 
chemſelves an hypotheſis, will not oi that for a ovght 
to be proved. 
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Twas the ati ſtatin of ovr al hiſtorians, that the col- 
leon ealled Leges Malcolmi did contain the laws of Malcolm IT. 
kene, 'too apt to take things as he found them, ſaw no diffi- 
culty in adopting this opinion: with him many later writers agree. 
But Sir Henry Spelman, Treatiſe of Tenures, c. 14. p. 27. 28. and 
Lord Kames, Effays concerning Britiſh Antiquities, 5. 7.—12. have 
proved, chat thoſe laws muſt be referred to ſome later æra. It i is 
therefore to be hoped that we ſhall hear no more of the fable of the 
laws of Malcolm II. 9 
He being thus ſet aſide, it may be fit to inquire, whether the laws 
now extant under the name of LL. Malcolmi can be attributed to 
Malcolm III. This is the modern and generally received opinion: 
nevertheleſs I am perſuaded, that LL. Malcolmi are the compoſition 
of a hun age, and inſtead of being watlentic, bear the certain 
marks of forgery. | 
 Theevidences of this propoſition are ſo a ſo clear, that 
it is ſurpriſing they ſhould have eſcaped, in ſome meaſure, the ob- 
ſervation of our writers. - | 
I begin with the famous firſt WARY which alone has furniſhed 
matter for endleſs controverſy. In Lord Cromerty's MS. ſo often men- 
tioned, there is a preamble to that chapter, either not known to, or 
induſtriouſly 


LF 
induſtriouſly ſuppreſſed by Sens. It runs thus: Sequuntur Leges 
4 Malcolmi MacKyneth, qui fuit rex victorioſiſſimus ſuper omnibus 
* nationibus Angliz, Wallis, Hiberniæ, Norvegiæ. Ipſe dedit,” 
Sir James Dalrymple, zealous as he was for the authenticity of 
LL. Malcolmi, acknowledges this preamble to be an interpolation; 


from the reſt of the chapter, I am yet to learn. His knowledge in 
Scottiſh antiquities made him perceive, that the words, Et nihil 
„ fbi retiauit in  proprietate, niſi regiam.-dignitatem, et montem 
1 Placiti in villa de Scona, were not to be interpreted literally; for 
that the King certainly retained his caſtles, ſuch as Fort-Teviot, 
Glamis, and Kincairdin, beſides the royal dignity, and the Moot- 
hill of Scone. It ſeems, however, improbable that the King ſhould | 
retain his caſtles, and at the, ſame time quit the domains belonging 
to them: o ary nar 
muſt be admitted, _ 

'The aten, Dedis et diſtribuic bee ds Soul K- 
% minibus ſuis,” will not ſound ſtrange to thoſe who are ready to 
eres any. old writing that aſſerts) the crow to be the fountain 
of property, as well as of honour *,- $107.81 

There are who conſider this royal ee eee eee 
ſiſtent with the ſuppoſition of Scotland being an eſtabliſhed monar- 
chy before the times of Malcolm Mackenneth, or even of Mal- 
colm III. Hence it has been ſuppoſed, that * tota terra de Scotia,” 
did not imply the whole lands of Scotland, but only all che lands 
in Scotland which belonged to the Sovereign. Here again an ex- 
eee ee nen in order to 

eee b died dur of 08 e es be Treatiſe 
« of the Antiquity of Tenure in England,— the firſt Britiſh king divided Britain into 
four parts ; and gave one part to the Arch · Flaminer to pray for bim and his poſte- 


« xity a ſecond part he gave to his Earls and Nobility to do him Knight's ſervice; a third 
* he divided amotg buſbandmen, to hold of him in ſeccage; the fourth part he gave 


* to mechanical perſons. to hold in burgage.” Biſhop Gibſer's preſace to Spelman's re- 


reconcile 


Hiſtorical Collections, p. 400, By what rule he could diſtinguiſh it 5 


Tan 
reconcile the law and the fact. Can that ſtatute be held as genuine, 
where, even interpolations apart, the obyious ſenſt of words is diſ- 
torted, in order to make it conſiſtent nee, er ee 


probability? 


But leaving this unexampled paſtes of FOE. in a Sobel 
head, let us conſider the ſecond chapter of LL. Malcolm.” It treats 
* De feodo Cancellarii, et ejus clerici.” The author has made ample 
proviſion for both thoſe officers, -'The very firſt fee that occurs 18, 


fFeudum magni ſigilli, viz: pro qualibet charta, centum Hbrata- 
s rumterrzetultra; pro feodo Ggilli, decem lite: Here we have 


a valuation of lands, and that by hundred pounds. It is remarkable, 


that no rate of fees is eſtabliſhed as to charters of ſmaller Eſtates ; ſo 


that either the King granted none ſuch, or they were granted Wich- | 


out payment of any fees! two ſuppoſitions equally improbable. 
For diſcovering: the amount of the different fums: mentioned i: in' 


this and in the following chapters, it will be neceſſary to ings, by 
what ſtandard of money the author calculated. 


It feems highly. probable, that in the days of Malcolin Ill . 


. Scotland had the ſame ſtandard of money as their Saxon 


neighbours. Now. it is certain, that at the Norman conqueſt (a 
coinciding æra) the Saxon pound was about three times the' weight 


of a pound of our preſent money; that there were 48 thillings in 


the pound, and five pence in the ſhilling; conſequently that a Saxon 
ſhilling was a fifth larger hw _ 1% Pepp en * 
as large as ours. 

Hence, if the en AE. Ialele sant dy dis Kits 
*« terrz,” and decem libre,” thoſe denominations in Saxon money, 
the former implies lands of the yearly value of 4800 Saxon ſhillings, 
the latter a ſum of 480 Saxon ſhillings ; or 5400 ſhillings, and 540 
ſhillings of our preſent ſtandard. | Moſt extravagant fums, when 
the comparative value of money. at the Norman conqueſt, and at 


rw rot is conſidered ®. * 


De Mackenzie, Scots writers, vol. 1. p-470. from..this paſſage. in LL. Malcolni, 
concludes, ** that the barons had anciently great territories ;” n 
WW 


But 


133 


Zut it would appear, that the author of LL. Malcolm had no idea of 
Saxon money, and did not calculate his table of fees by any deno- 
mination known among the Saxons. Thus, at F f. the fees for 
* litera pacis Domini Regis de morte alicujus,” are ſtated thus: 
© Clerico pro ſcriptura, ſex ſolidos, oclo denarios. Here eight pence 
are mentioned as quotient parts of a ſhilling ; which proves, that 
the author could not mean . ſhilling b gue 
PEREEC 119 22 003: Thor's 

lbs Las GG difficulty in Ge lerpothells thar 
LL. Malcolmi are the laws of Malcolm III. That prince began to 
reign in 1057; full ten years before the Conqueſt. We know not 
with certainty how ſoon after the Conqueſt it was that the change 
from the Saxon to the Norman denomination of money took place: 
that it took place inſtantly, is moſt improbable. 80 that here we 
have the Scortiſh legiſlature calculating in the Norman manner, at u 
time when there is e e 
unknown in England. 

What increaſes the difficulty is, that in c. 8. 81. e 
poles; that payments were made in money, in Landonia, et parti- 
bus ibidem, inter aquas de Forth et Tyne ;” whereas payments, in 
the more northern countries, were made in cattle. Now, what is 
the country between Forth and Tyne? Preciſely the Anglo-Saxon 
territories, ſuppoſed to be ſubject at that time to the King of Scots. 
According to this hypotheſis, we muſt hold, that the Saxons on the 
north ſide of Tyne uſed the Norman * of yt while 
they on the ſouth fide retained their own. 

But granting that in the days of Maleolm III. money was eftima- 
ted in Scotland according to the Norman denomination, the difficul- 
ty from the exorbitancy of the fees will not be removed. 

In c. 3. $1. we have the daily ſalary of the Juftitiarins, © pro quali- 
bet die itineris ſui, centum ſolidi.“ If we underſtand this accor- 
ding tõ the Norman computation, it is five pounds; a ſum ridiculouſ- 
ly large. 

The mention of zter does of itſelf ſeera to point at a later period 
than that of Malcolm III. Spelman, in . voc. IJter, aſſerts, that 

M it 


Ta 


it was Henry Il. of England who firſt eſtabliſhed-thp-iters, or ambu- 
latory courts of the Juſtices. Maddox does not carry their inſtitu- 
tion further back than the preceding reign,” to Stenb.; Hiſtory of the 
Exchequer, c. 3. p. 100. and yet ãt is here ſuppoſed, that the iter u- 
fiitiarii was eſtabliſhed in Scotland during the reign of Malcolm II. 
during or before the reign of William the Conqueror. As' this eſta- 
bliſhment did not take place in England under William the Con- 
queror, nor under his ſons, we may conclude that it was not a Nor- 
man eſtabliſhment. We know that it was a French one; and it is high- 
ly probable that Stephen, or Henry II. introduced it from France. But 
it ſeems that in Scotland the improvements of interior policy were 
ſooner introduced and perfected than in England; and it may be 
ſaid, that as Glanville formed a body of laws upon the model of 
the Scottiſh Regiam Majeſtatem, ſo alſo the inſtitution of the iter Ju- 
 fittiarii may have been borrowed from Scotland. If any one inclines 
| to ſtrengthen; his early prejudices, or to cheriſh his national vanity; 
by ſuch an hypotheſis, I cannot pretend to undeceve him. 

But to return: In this ſame c. 3. at $ 3. a © colpmdach,” i. e. «, 
« young cow or heifer,” is valued at © 30 denarii,” or 2 8. 6 d. ac- 
cording to the Norman denomination of money; ſo that the daily 
ſalary of the Juſtitiarius was equal to the value of 40 heifers, as the 

author was pleaſed to calculate it. I ſhall hereafter ſhew, that the 
price of the heifer is beyond all bounds of probability.” 

In the ſame chapter, & 5. the daily charge for maintaining ſix per- 
ſons at a reaſonable rate, /ufentatio rationabilis, is eſtimated at 
* 2 ſolidi;” that is, according to the Norman e den each: 
An eſtimate which ſeems incredible. 

C. 4. treats © De feodo Camerarii. He an th 
lary, © 200lib,” . But he muſt have had ſome difficulty in making 
it effeual ; for it was to be levied © de eſchætis burgorum, et reſi- 
* duum de amerciamentis, — et cuſtumis, burgorum D 


4 


| 
| 
| 
| 
| 


. | \ 
In the reign of Robert l. the fee of the Chamberlain was L. 166 : 13 743 that of 
the Chancellor was L. 33 265 4 1 annd 1329. OT? 


« Regis.” 


t 
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what were their tolonea et cuſtume f”" * 

C. 5. . —— ths King's houfahobt 5 6 
mivg+then are the ſeneſcallus, clericus liberationis, lardarius, 
oſtiarius coquine, factor ignis in aula, &. The ſteward, the 
cler of the liveries, the keeper of the larder, the kitchen · por- 


ter, the mender of the hall - fire, &c. The fee of the maſter-cook 


and of the kitchen- porter is the ſame, © quinque libre.” The au- 
thor did not advert, that this parity of wages was inconſiſtent with 
. Ne GIO 
princes. W 


Buy c. 6. An de „ pebrided in Wifey Sun t Mit of- 
the clerk of the kitchen, 10 lib.; and yet in the very ſame chapter 


the author treats of che juriſdiction of the conſtable as RTP 

twelve leagues round the refidence of the ſdvereizgg. 

 Skene heſitates at the mention of this extenſive juriſdiction: © Tn 
© omnibus fere codicibus,” ſays he, qui ad manus meas pervene- 

« runt, 12 leucat legitur; in paucis, non adeo fide dignis, duas leucas; 

quam poſteriorem lectionem uſus communis recepit . Prior le- 
* Ctio * leucarum confirmatur per ſtatutum Ricard. II. anno 13. 
c. 3.“ It is probable that the © codices non adeo fide digni,” 
_ were recent MSS. where the ſcribes had taken the liberty of adjuſt- 
ing the LL. Malcolmi to the (eſtabliſhed practice in Scotland. 
Skene did not perceive, that the coincidence between the older MSS. 
and the ſtatute of the 13th of Richard II. leads to this concluſion, 
that the 6th chapter of LI. . might e A from 
ſome Engliſh regulation. 

In the ſame c. 6: mention is made of the office of Mareſeallus; but 
it is not probable that this appellation was known in Scotland du- 
ring the reign of Malcolm III. {from 1057 to 1093]. Spelman ex- 
preſsly aſſerts, that this appellation was not known in England be- 
fore the Conqueſt ; Gloff. voc. Mareſcallus, p. 400. He even delivers it 
as his opinion, that it was not known in England during the reign 
of PR the Conqueror, or from 1067 to 1087 ; Tenures, c. 14. 

P. 28. 


| 
| 
| 
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p. 28. In another place he ſays, * Quis ſub Gulielmo Conqueſtore 
* ſit donandus Maręſcalli titulo, nemo, reor, certus affirmaverit. - Non 
6 recepta enim videtur adhuc illa vom a ſeriptoribus noſtres ; et ſi qui 

« noviſſe ſe id officium arbitrentur, adeo diſſonis tradidere vocibus, 
s ut lectorem relegant dubitantem; Remains, p. 165. Nor 

does Spelman pretend to trace this appellation any further back than 
to the reign of Henry I. This cireumſtance, by the way, might 
have induced Spelman to heſitate in attributing thoſe laws to Mal- 
colm III.; for it is not probable that the name of Maręſcallus ſhould 
have been known in Scotland, while it was not known under the 
Anglo-Saxon government, nor even under the nnn the 
_ earlieſt Engliſh ſovereigns of the Norman race. 

- In this chapter the juriſdiction of the mareſchal is made the Fi 
with that of the conſtable, viz. for twelve leagues round the reſi- 
dence of the ſovereign. Skene ſeems unable to account for this: 
but had he known of the liber ruber Sraccarii, he would have per- 
ceived, that as to this particular alſo the LL. Malcolmi reſembled the 
eſtabliſhed regulations in England, immmer 
mme 7 

The he cooairac nates tes 
run There occurs + 2. pro feodo clerici | vicecomitis], de 
& -quolibet amerciamento, duos ſolidos; as if in the days of Mal- 
colm III. every fine exceeded two ſhillings! and $ 3. pro feudo 
ſervientis, unam colpindach, [a heifer}, vel triginta denarios. 

Here I cannot paſs over an obſervation made by Biſhop Nicolſon, 
Scots Hiftorical Library, p. 109. 1 do not much doubt, ſays he, 
but that theſe parts of Great Britain have all along maintained 
e their commerce in the ſame methods and - faſhion with thoſe 
that are more ſouthern ; ſo that the value of money, and the prices 
„Hof goods, have generally been at a par amongſt the ſeveral nations 
“ which anciently inhabited this iſland. An early inſtance we have 
< of this in the laws of Malcolm II. e. 3. $7.8. wherein a young heiſer 

is valued at 30 pence; the very ſame price which is ſet on an ox in 
ſome of our Saxon laws, ien, are e to e n . 
* ed about the ſame time.” 
Nothing 


1 1 
Biſhop Nicolſon ſuppoſed, that in LL. Malcolni the Baron denomina- 
tion of money took place. Now he might have ſeen from c. g. 1.) of 


thoſe laws, that eight cows were valued at 10 l. or 480 8. Saxon; - 


according to Nicolſon's hypotheſis; ſo that each cow was valued at 
60 s. Saxon: and a cow, or, as he ſuys, an ox, being valued by the 
Saxon law at 30 d. or 6s. it followed of neceſſary conſequence, either 


that the money, or the prices, were not at par in the to countries of 


Scotland and England. The prices, inſtead of being the ſame, ſtand 
thus: A cow in Scotland, 60 s. Saxon; a cow in England, 6s: ; the diſſer · 


ence, as aue to ten. The parity mentioned by Biſhop Nicolſon was 
probable in theft ; but then this monſtrous diſparity might have led 
him to the natural concluſion, that the laws attributed to Mal- 
colm II. were not authentic,” and with no great variation of argu- 


ment, that the laws attributed to Malcolm III. were not authentic. 


The truth is, that Biſhop Nicotfon ſaw in the ſuppoſed law of the 
one nation, the rate of 30 denarii; and in the real law of the other, 


that of a mancus, or 30 denarii; hence, without more reflection, he aſ- 


ſerted a parity: whereas the one Jaw referred to a Saxon, the other 
to a Norman denomination of money; and conſequently there 
could be no parity. Had he looked further, he would have ſeen 
this; and he would alfo have ſeen; chat: che whole hypotheſis, erro- 
neous as it was, depended eee parity between a Scotte/b 
beiſer and a San . Pr. Sail 0 ions : inan: 
The 8th chapter of LL. Malcolm: Kaho aifluwibcks court of the 
Jutitiarius to © octo vaccæ ex parte boreali maris Scotiæ, and to 
decem libræ ultra mare Scotiz, ſicut in Laudonia.” The fees to 
the coroner, and to the clerk, are the ſame in both diſtricts. Hence 
it may be fairly concluded, that the author eſtimated a cow at the 
eighth part of L. 10 Norman, 2. e. at L. 1, 58. This is a palpable 
blunder. If a heifer was valued at 30 d. or 2 8. 6d. and a cow at 
L. I „Ss. or 25 8. it follows, that the value of a heifer to the value of 
a cow was as 28. 6d. to 258. or as one to fen. Hence alſo, if 
eee cow was L. 1, 86. auen ene. 
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ſo that the yearly value of n lidratee: — in c. a. ns 

. and no more! SOT 1549 
In the beginning of the ae eee e 
much lower than in this ſuppoſed enactment of Malcolm III. It ap- 
pears from the chartulary of Aberbrothocky vol. 2. fol. 12. that a 
payment of four oxen by the Earls of Lenox, was, in 1317, converted 
into a payment of two marks of ſilver ; ſo that, at that time, the 
price of an ox was fix ſhillings and exght pence. The deed containing 
this converſion is fo cautiouſly conceived, that it would ſeem the 
bargain, was fair and equal. Thus alſo Bernard Abbot of Aberbro- 
thocłk, [ſome time before 1328, when he became Biſhop. of Sodor], 
granted a leaſe of the lands of Dunnethyn to David de Manuel, bear- 
ing this clauſe, Et ſi dictus David amerciatus fuerit in curia Domi- 
2 ni Abbatis pro propria querela, dabit pro amerciamento, quociens 
acciderit, quinque ſolidos, vel unam vaccam; Ch. Aberbrothock, 
ibid. So that it would ſeem the price of a cow at that time was five 
ſhillings 3 juſt one fifth of the price in the reign of Malcolm III. This 
difference in the eſtimation of a cow overturns the authority of the 
8th chapter of LL. Malcaim:, although we were to ſuppoſe that mo- 
ney had continued of mne 
of Robert · I. as in the days of Malcolm III. Nie EY 
Thus have I ade men e Untis em, Le Mabel 
Wenne ente Stebepncity n bt deen howntherchey 
are all the compoſition of ſome illiterate forger, who had not abili- 
rr 
er N | | 
; Hi SOBRE RS $40 39900 üb Agron 114; 15 The 
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. A friend of wine, aa the literary word, obferves, that the LL. Mat: 
colmi © are the compoſition of ſome private man, who meant to deſcribe the great outlines 
«+ of the laws and coſtoms of his country; which he ſuppoſcd, or had been told by ua - 
dition, were firſt introduced by ſome ancient and famous king of the name of Mal- 
« colm, cither Malcolm Mackenneth, or Malcolm Canmore ; the former jaſt as pro- 
10 bably as the latter. It does not appear that the author himſelf ever meant that they 
1% Moulck pad for the original ſtatutes of chat king. The whole book is x narrative or 

6: kiſtory of — ( 0 
* in 


05 The ſubject is far: from. CE a 100 U e that 
any perſon well read in Britiſh antiquities might e 
cher evidences of this impaſtùre. e O03. - N01 40 | 
I ir ſhould: be anſwered; That all the errors a Maes 
of which I have ſpoken;may'be! impated to the ignorance of tran- 
ſeribers, I would adviſe the apologiſt to try all che experiments of 
conjectural criticiſm upon the firſt eight chapters of ILL. Malcolm, 
and as they ſhall appexr genuine or ſitious after the experiment, let 
kin ay IR IR er embrace min $6 
Perhaps it may be Taid, That although it were admitted, "that EL. 
Malcolm, From c 1. to e. 8. are all forgeries of à later age, yet ſtill 
the remaining eight chapters may be genuine. To this I anfwer, 
That eee deen e OE RY uf wenn damen, er ere 

I am bn ef opinion dt be gcher eb er en 
more authentic than thoſe which 1 have examined, althotigh the 
means of detection are not ſo obvious; for in them the author ſeems 
rather to have copied than invented: they are all, with ſcarcely one 
exception, tranſcripts or pieced- up ſhreds from various laws. 

Thus, for example, c. 10. agrees with Statuta Wilhelm ; c. 7. and 
c. 11. $ 1. with Stat. Alex. II.; c. 14. $ 2.—c. 11. 52. is merely an 
inference from c. 11. 6 1. which would have been implied, although 
not mentioned at all. ;—<c: 12. 1.-& 2. may be found in Puon. 
Attach. z c. I9.—C 13. is in effect een, ſomewhat hare my 
of c. 11. 

I am aware of hv ene W my argument e from c. 113. 
parl. 14. James III. which mentions © the ſtatute made of before — 
Ty en horſe un-ſchod, and plainly alludes to LL. up th 
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3 The file is crery where not faimeory, but kitorical, 
He intitled them, The laws of Malcolm, becauſe he ſuppoſed that they had originally 
« been inftitured by ſome king of that name. The ſuppoſition of their being the this- 
4 tutes of any king, em | 

author is not anſwerable.” nr; Keteehn 0 


£ a | FM 

= * 8 

$4 a * 7 * P 
Tis SHOT 3 + » - * 4 * 92 

0 3 0 [ þ * 
: - 
» 5 k 
- 


— ” 


18 "Raby : 6 8 : | 

c. 3. 54. * de homine condemmnato/ad menten ect juſtciatio, 
**. coronator habebit equos domutos, non|\ferrates.” From the reference 
in the ſtatute of James Il. to the zd chapter of LL. Malcolm, Skene 
triumphantly concludes, has leges eſſe authenticas.” The more 
ſaber concluſion would have been, 'that:eqg. was in the days of 
James III. conſidered as nenen dhe age of en 
king. l ie 11 2 tc i 111 ; 
. —— obſervation, — 
ne c. 3. of LL. Malcolm, was held to be genuine by the Scot- 
tiſh legiſlature ; and yet c. 3. is perhaps the maſt exceptionable of 
the whole collection. This eircumſtance ſhould teach us to be cau- 
tious in pronouncing, that a ſingle law, and much more that a body 
of laws, is authentic, becauſe we find it referred to in an act of par- 
liament. The legiſlature, in the reign of James III. might hold the 
third chapter of LL. Malcolm: to be genuine, and might make it 

law; but no legiſlature can ever make forgery become truth. 
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